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P-ROCE-EDI-NGS
(9:06 a.m)
M5. FRIED: Good norning. This
neeting is now open. \Welconme panel nenbers.
This is the sixth public neeting of the Judicial
Proceedi ngs since FY2012 Anendnents Panel, al so
known as the Judicial Proceedings Panel or JPP.
My nane is Maria Fried and | amthe
designated federal official to the JPP. The JPP
i s congressionally nmandated to conduct an
i ndependent review and assessnent of judici al
proceedi ngs conduct ed under the Uniform Code of
MIlitary Justice involving sexual assault and
rel ated of fenses since anmendnents were nade to
the Uniform Code of MIlitary Justice regarding
t hose of fenses by Section 541 of the NDAA 2012.
The JPP's first report is due to
Congress and the Secretary on February 4, 2015.
The di stingui shed nenbers appointed to
t he panel nenbers are as follows: our
Chai rwonman, the Honorabl e Eli zabeth Hol t zman,

Vice Admral (Retired) Patricia Tracey, Professor
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Tom Tayl or, Mster Victor Stone.

The Honor abl e Barbara Jones is also a
panel menber but she is not able to attend
today's neeting in person.

More i nformation of the establishnent
of the panel, panel nenbership and its charter is
avai l abl e on the JPP website at jpp.whs. ml.

Bef ore the panel nenbers begin their
del i berations, one of our panel nenbers, Victor
Stone, would like to make a statenent addressing
his role as a special victims counsel in
mlitary justice cases.

Once M. Stone concl udes his
statenent, Madam Chair will conduct the
del i berations. The purpose of these
deliberations is for the JPP to di scuss and, when
ready, propose reconmendations to Congress and
the Secretary of Defense.

Finally, we did not receive any
requests for oral comments.

Madam Chair, if you are ready to

begin, we can start with M. Stone's statenent.
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CHAI R HOLTZMAN: Thank you, Ms. Fri ed.
M. Stone?

MR. STONE: Thank you. Before we
begi n di scussi ng our upcom ng February panel
report, | would Iike to say that the organization
where | am enpl oyed, the Maryland Crine Victins
Resource Center, Inc., serves victins at no cost
to the victins and there are no financi al
benefits that are dependent upon whether the
prosecution or the defense prevails in a case.

My organi zation currently represents
victinme inthe mlitary justice system To avoid
even the appearance of a conflict of interest, |
have voluntarily wi thdrawn ny representation on
cases currently in the mlitary justice system
where | have entered appearances or served as
counsel

Additionally, | amvoluntarily
recusing nyself fromparticipation in all
mlitary cases for the duration of my service on
t he Judicial Proceedi ngs Panel, including any

mlitary cases currently handl ed by the
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organi zation for which | work, and any future
mlitary justice cases where the Maryland Crine
Victinms Resource Center may render services.

CHAI R HOLTZMAN:  Good nor ni ng,
everybody. | would |like to begin by wel com ng
everyone to this neeting of the Judici al
Proceedi ngs Panel. Today's neeting is being
transcri bed and al so video recorded by Arny
Tel evision. The neeting transcript and a link to
the video recording will be posted on the JPP' s
websi te.

As Ms. Fried nentioned, this panel
began its work in August 2014 and we were tasked
in the 2013 Nati onal Defense Authorization Act
with providing our first report to Congress and
the Secretary of Defense within 180 days of our
first neeting or February 4, 2015. Today's
neeting is devoted to the panel's deliberation on
our first report.

Si nce August, the panel has net
nonthly to consider topics that are part of our

tasking from Congress. W started our review by
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| ooking at the punitive articles in the Uniform
Code of MIlitary Justice that is used in the
prosecution of sexual assault crines in the
mlitary and that is Article 120.

W next focused on victimprivacy
i ssues in sexual assault crines, including a
review of the rules that govern the use of
evi dence of prior sexual conduct and the nental
heal t h conmuni cati ons and records of alleged
victims in mlitary judicial proceedings.

The panel al so reviewed the speci al
victims counsel or SVC prograns established by
the mlitary services in 2013.

In addition, we reviewed how t he SVC
progranms assi st sexual assault victins in
obtaining informati on about their cases and
exercised their rights under the UCMI.

The panel deliberated on Article 120
at our Cctober public neeting but today's neeting
woul d be our first opportunity to deliberate on
our other neeting topics. To prepare for today,

our staff developed an initial draft report that
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summari zes what we have | earned and heard about
each of the topics we have reviewed. During this
neeting, we will review this draft and di scuss
what findi ngs, conclusions, or reconmendations we
will want to nmake as part of our initial report.
Each public neeting of the Judicial
Proceedi ngs Panel includes tine to receive
comments and input fromthe public. The panel
did not receive any conments or requests fromthe
public to appear at today's neeting. All
materi als received by the panel nenbers for
today's neeting and previous neetings are
avai |l able on the JPP's website, which is
j pp. whs. m | .
Thank you very much for your attention
and | believe we are ready to begi n our
del i berations. As Ms. Fried nentioned, Judge
Jones, unfortunately, can't be with us in person
today. However, she plans to join us by phone
when she is available during the day to
participate in our deliberations. W wll mss

her .
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| thought we woul d begi n proceedi

for us that were generated by the proceedi ngs
that we already had and by the draft report.

| thought it mght be easiest if we go throug
the issues the staff suggested one by one and
deci de about themin order.

Let me also say that this |ist of

it isin no way binding on us. W can add to
this list. | don't think we can subtract fro

because it is before us but we can add to the

m ssed an issue, or there is sonething else t

shoul d be consi der ed.

have that |ist of issues?
LT. COL. GREEN: Yes, ma' am |t
your bi nders.

CHAI R HOLTZMAN: Ckay. Then, |et

Neal R. Gross and Co., Inc.

ngs.

Kyl e and the staff have prepared a |ist of issues

And

h

issues is a draft list prepared by the staff and

mit

| i st and nobody should feel any inclination to

that saying that we m ssed an issue, or the staff

hat

So, wi thout any further ado, do we

is in

'S

begin with the issue on the draft issues for JPP
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deliberations, let's start with i ssue nunber one,
which is, does the panel have any further

gui dance or input for the subcomm ttee regarding
Article 120 definitions.

LT. COL.. GREENN And ma'am this is
the topic that you deliberated on in your Cctober
nmeeting, definitions regarding definitions of
consent, mstake of fact, capability to consent,
bodily harm So, the report enconpasses the
findings or the determ nations of the panel at
that point as to which of those definitions you
felt warranted additional consideration and
st udy.

And at this point, the panel has
referred those specific definitions that are
outlined in the report to the subcomrttee for
addi ti onal consideration and potential revision
or | anguage recomendati ons.

CHAI R HOLTZMAN: So, | guess the
guestion is do we have any further suggestions or
gui dance or input regarding those definitions.

VADM (R) TRACEY: | had an overall

Neal R. Gross and Co., Inc.
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guestion around the things that are being
referred to the subconmttee. Only in one
i nstance do we actually sort of expand on what
was the set of things that we thought we didn't
know enough about to draw any concl usions. And |
have the same question, really, about each of
these is what are we asking the subconmittee to
do with regard to definitions? Wat further
insights are we | ooking for that will be
conpelling to us on what it is we think the
recommendati on ought to be?

CHAI R HOLTZMAN: Kyle, do you want to
respond?

LT. CO.. GREEN. The QCctober neeti ng,
what we sumari zed for you were the different
vi ewpoi nts that we had received regardi ng whet her
a particular definition was useful and then if
there were any contrary opinions that you had
recei ved about whether that definition was
wor kabl e within the system or not.

And so, ma'am | guess | don't know

that the panel got nuch further than that than

Neal R. Gross and Co., Inc.

12

(202) 234-4433 Washington DC www.nealrgross.com




10

11

12

13

14

15

16

17

18

19

20

21

22

just saying this is a point that we think the
subcomm ttee should study further and present its
own reconmendati ons as to whether the
subcomittee believes that that definition is

wor kabl e or does need revisions and, if it does
need revi sions, then proposed revised | anguage.

The process for that would be that the
subconm ttee would take that, in that case, a
fairly open-ended i ssue, conduct its own analysis
and review, provide that review and analysis to
you with any recomendati ons they m ght have.

At that point, the panel, | think it
woul d provide you nore information upon which to
make your decision, whether it is to endorse that
as a panel, as a recommendati on of the panel, to
the Secretary and to Congress. So, | think in
this case, it is probably an open-ended questi on,
rat her than a specific question.

CHAIR HOLTZMAN: But let nme try also
to give you an exanple and Kyl e, please correct
me, or anybody el se here, please correct nme if |

am wr ong.

Neal R. Gross and Co., Inc.
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Let's take the issue of consent. |
think M. Taylor was interested and rai sed sone

guesti ons about whether the California, let's

call it that, proposal is sonmething that should
be | ooked at. Is that what we want? | nean the
| anguage now, | think, correct nme if I am wong,

is sonething like freely given consent. Does
that really nmean the California standard? How
does that comport with the other inplications of
t hat consent?

| f the consent standard is changed --
well first of all, should it be changed? What is
t he standard now actually in the cases? Should
it be changed and, if so, to what? And then what
are the inplications for the rest of the statute,
i f you change consent?

These are really detail ed and nuanced
guestions, which take sone pretty sophisticated
| egal analysis to ook at. And that is what |
t hi nk the subconm ttee woul d do.

VADM (R) TRACEY: How is that specific

sort of direction passed to the subcommittee?

Neal R. Gross and Co., Inc.
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How do we convey to the subconmmttee that one the
el ements of a question that we have is, is this a
suitabl e alternative approach?

CHAI R HOLTZMAN:  Well, they will know
that in a variety of ways. One, they will see it
fromthe direction to create the subcomm ttee.

W will communicate -- they can read all the
transcripts of what we tal ked about. Kyle wll
be available to transmt what we are considering.
And of course, by the way, | think one of the
nost i nmportant questions that they have to
consider is with each one of the suggested
changes, to bal ance the need for a change, the
abstract hypothetical need if we were starting
fromscratch, tabula rasa, the best possible
statute in the world, the need for a change
versus the consequences of a change, in terns of
di srupting stability and ot her kinds of

di sruptions that woul d happen in the system

So, | think all of this wll be
comuni cated to them | don't think that that is

-- | could be wong, Kyle, but do we need to be

Neal R. Gross and Co., Inc.
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cl earer about what we want?

LT. COL.. GREEN:  Well, | think, m'am
if there is a specific issue that the panel wants
to highlight or raise, then we should do -- then
t he panel should do that. | think, otherw se, it
is generally looking at the record the
subconmttee will have. And the staff,
obvi ously, supporting the subcommttee as we do
you, will try to convey what we believe the issue
that the panel represented. They will have
access to the transcripts and so the intent that
you portrayed of them that is what we will use
totry to represent that to the subconmmttee. |If
there are specific issues that you believe need
to be highlighted, then there nmay be certain
t hings that you want to enphasi ze nore directly.

VADM (R) TRACEY: | think the exanple
that was just given is of the sort of weight that
| amlooking for. W have a specific set of
guestions we would like to have considered in
connection with the definition around consent.

And | would not like to think that we enploy a

Neal R. Gross and Co., Inc.
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subcomm ttee's tinme and they come back with
equally fuzzy a response as we have because they
have nore tine to invest in this, perhaps, but
com ng back having | anded in the sane pl ace that
we had differing opinions isn't going to be

hel pful to us.

CHAI R HOLTZMAN: | woul d al so hope, as
part of this subcomm ttee process, that to the
extent, and this is where the subcomm ttee
beconmes really inportant, to the extent that they
do believe that change is necessary, they may
want to provide the actual |anguage for a new
statute. And that is very nuch easier to do in a
subcomm ttee format because they can have
conference calls and so forth.

So, | hope it is not going to be fuzzy
but it is a very, very conplicated thing to wite
a statute from scratch.

VADM (R) TRACEY: Please, | am not
arguing that there is not enough for the
subcommi t t ee.

CHAI R HOLTZMAN:  No, no.

Neal R. Gross and Co., Inc.
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VADM (R) TRACEY: | am asking that the
subcomm ttee get enough indication fromus as to
what additional insights we need to have for us
to be able to -- you know yes, they could wite
statutory | anguage but if we don't have clarity
on why that |anguage was the right fix, |I'mstil
not sure that we even hel ped.

M5. FRIED:. Ms. Holtzman, if | may?
The subconmm ttee process, what we did, the
subconm ttee cane and briefed RSP on their work
and their findings and had a dialogue. And if
they think they needed further discussion and if
they take it up to the subcomrittee, it has to be
in a public setting.

But things that are just vague or
anbi guous to the panel nenbers, they can still
tell the subcommittee to go back and, you know,
further clarify or address a specific point that
t he panel think needs to be addressed.

So, they have the opportunity in the
procedure provided to get nore clarity, if

necessary, fromthe subcommittee until you are

Neal R. Gross and Co., Inc.
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confortable with the work product that we can
actually deci de what needs to be done with that.
MR, TAYLOR If | could just add one
other thing, |I think Admral Tracey raises an
extrenmely good point. | think the Chair
certainly addressed it better than | coul d have,
in terms of ny own concerns about the standard.
But in the draft outline for JPP
del i berati ons, sone of these issues were broken
down into specific questions, discrete questions.
So, | think that even looking at this |ist of
di screte questions, it becones nore clear what we
woul d Iike themto figure out.
So, | think that there should be
enough i nformation out there not only avail abl e
t hrough the public docunents but through further
di al ogue so that we can probably hit that nail on
t he head.
VADM (R) TRACEY: And | guess all | am
asking is, is there a reason why those specific
guestions are not incorporated into the report.

So, we are not asking the subconmittee to go do a

Neal R. Gross and Co., Inc.
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research project about what the question is
before they get to do the research on what the
answer ought to be. And not in every case is
that in the draft.

LT. CO.. GREEN. There are eight
guestions related to definitions that are
specified as questions in the report.

Is the current definition of consent
uncl ear or anbi guous? Are consent or mni stake of
fact as to consent defenses under the current
statute?

VADM (R) TRACEY: Those are yes or no
guestions. | think the Chair articul ated around
consent a pretty inportant and nore in-depth set
of questions that we were raising about a
particul ar approach to addressi ng consent and
whet her that had rel evance to us or not. And |
don't believe the yes/no question is going to get
t he subcomm ttee focused on that particular
guestion for us.

MR, STONE: | think your point is well

taken that after each question it did say and if

Neal R. Gross and Co., Inc.
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yes or no, what should it be. In other words,
elicit something beyond the yes or no, the yes or
no and sone expl anation for proposal.

VADM (R) TRACEY: Ckay, | amstill
suggesting that in that exanple, we have a
particular line of inquiry that was of interest
to us that we don't have the wherewithal to
el aborate on in our commttee. And | think if
the subcommttee isn't aware that we want to
examne a California rule, that may end up in a
churn that doesn't need to happen for the
subcommi t t ee.

CHAIR HOLTZMAN:  Admiral, | think you
rai sed a good point. | think M. Stone has a
partial solution. But |I do think if you -- |
mean when | read the report, the draft report, |
did see nore of a discussion that infornms these
guesti ons.

For exanple, not only the issue that
| raised as an exanpl e about consent, and | hope
| didn't take your nane in vain, but you know t he

i ssue of bodily harm | think the draft report

Neal R. Gross and Co., Inc.
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expl ai ned sone of the reasons that bodily harm
the termcould be confusing. And so, | think
that that gives a sense to the subcomm ttee of
what they should be |Iooking at in terns of bodily
harm But it nmay be that when they exam ne the
statute, they will also find other problens wth
the termbodily harm and naybe in the end they
will decide well, despite all of these problens
with the termbodily harm we don't think you
shoul d change it.

So, | don't know if that satisfies you
but the only other solution is that the staff
shoul d conme back to us with nore specific
exanpl es under each one of these itens of what
t hey nean.

Kyle, | don't see a snile on your
face.

LT. COL.. GREEN:  Well, | think what we
tried to do in the report on each of these
guestions related to definitions was to provide a
summary of what was heard from both sides on that

particular issue. And then at the end of that
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subsection is what we intended to be sort of the
anal ysis or reasoning of the panel as to why you
were either closing the issue or turning it over
to the subconmttee.

So, there is a paragraph, in terns of
the definition of consent, that | nean tal ked
about the anbiguity and seens to -- and it does
refer to the concept of affirmative consent as
descri bed by presenters, which is fromthe
California University rules. And so we tried to
capture sone of that or what we could to
sumari ze that within the panel's report. And
so, | amnot sure if there are points, | guess,
Admral Tracey that we need to clarify there or
do nore than, | guess, we would need to --

VADM (R) TRACEY: If | amthe only
person who is unconfortable, then let's nove on.
My read of this docunent |eaves ne concerned that
t he subcommttee will be faced with the sane
outconme that we had. They will listen to varying
poi nts of view and have to draw a concl usi on

wi t hout the benefit of knowi ng what are the

Neal R. Gross and Co., Inc.
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specific things that kept us frombeing able to
draw a conclusion. | did not find this pointed
enough, in ternms of what are the questions that
t he panel thought they couldn't reconcile.

It is a great sunmary of what we heard
but then why was the panel not ready to nake sone
of these calls?

We do that in sone instances. W
don't do it in others. So, it seens to be a bit
inconsistent. | amnot clear on whether that is
sufficient information for the subconmttee to
work with. But | have stated ny concern and
| et's nmove on.

LT. COL.. GREEN. And | think maybe the
overar ching concern that you have, ma' am and one
of the things that the panel, and it goes to the
aspect of this, is drafting |anguage or drafting
alternatives is, obviously, very difficult in
this type of a forum And so that is one of the
overarching, | think, reasons why you decided to
per haps have a group, the subconmttee neet and

| ook at these is sinply the issue about if this

Neal R. Gross and Co., Inc.
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is highlighted as a potential concern and there
are things on both sides of it, how do we get to
t he point of generating alternative |anguage or
an alternative proposal. So, that is where the
subcomm ttee can provide sort of that working
group format to provide you nore specific

gui dance of we have | ooked at this; we took your
concerns. W made an alternative proposal and
here is what that is. And then you are really

| ooking at an alternative, rather than there are
probl ens on both sides. Wat do we do?

| think part of it is intended to
provi de you nore of a working group that provides
you a solution or an answer; whereas, to at this
poi nt, what the panel has heard is really the
concerns are the probl ens.

LT COL McGOVERN: Kyl e, how about we
devel op a proposed appendix with a list of
guestions that we want the subconmittee or the
menbers want the subcomrittee to address, al ong
with any other issues with Article 120? And that

could satisfy the concerns of Admral Tracey.
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MR, STONE: | guess | would say that
in terms of the February report, and maybe | am
wrong, but | thought that as nore of a status
report as to how far we have gotten, and at | east
| thought that was a little different than what
we mght want to add to the subcommttee' s agenda
| ater, in other words, this is sort of a road
sign of where we are today. And so | didn't
think we needed to be, at least ne, | didn't
think we needed to be quite so pointed for
February.

| agree with you as to where we are
going and | think anything anybody wants to throw
inis great but | think we are showing in this
report how much we have -- the input we have
gotten at this point and we are not quite yet at
the output stage. That is going to take the
subcomm ttee, we nmay give the subcommttee a hard
time later but that seens to nme to be maybe in
t he next report or sonething.

VADM (R) TRACEY: And it is the

approaches that we are giving our status report
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here and we will separately comunicate to the
subcomm ttee with sone specificity around things
that we particularly would Iike to have them
examne. | amgood with that.

My question was, how does that happen?

CHAI R HOLTZMAN: Wl l, then the
guestion is, | nean there is a possibility, Kyle,
isn't there, that the subcommttee will be
created in the relatively near future? So, the
directions need to be given in a relatively short
time. AmI|l wong or can they be done at the next
neeting that we have?

LT. CO.. GREEN. | think they could be
done at the next neeting. The subcomm ttee has
not been appointed yet. So, once that process
happens, they will have to go through the
appoi ntnments process the sane way that you did.
So, there is the adm nistrative part of that.
That is going to take sonme tinme. | don't think
we woul d be | ooking before March probably before
t he subcommttee would be ready to begin its

wor k, anyway, which is probably it would allow.
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And certainly, if the panel wanted the
subcomm ttee to attend a public neeting for that
di scussion, | think the panel could al so provide
witten guidance to the subcommttee as to its
issues. | don't think that it all has to be
enconpassed in your report. | think M. Stone's
description, as we were trying to do it is
accurate. And this is sort of a sign post as to
where you are right now.

But and so any additional thoughts
that you woul d have for the subcommttee could be
shared. That would just be part of the
subcomm ttee's own consi derati on.

CHAI R HOLTZMAN: How do you feel about
that, Admral ?

VADM (R) TRACEY: |'mgood with that.
If that is how we want to view this, | am good
with that.

CHAI R HOLTZMAN: So, is there any
objection to that?

So, Kyle, do you want to frame the

record, at |east where we are goi ng?
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LT. CO.. GREEN. Well, and | guess for
t hose i ssues under issue nunber one, those
definitions, there are eight questions framed in
the report for referral to the subcommttee for
further evaluation and to provide recomrendati ons
to the panel, as the subcommittee deens
appropri ate.

CHAI R HOLTZMAN: So, that will be our
di sposition of issue nunber one.

MR. STONE: | don't know if we would
be beating a dead horse but | was particularly
intrigued in the miterials we got ahead of tine
that a case was deci ded Decenber 16th, U. S. v.
Schloff relates to the very last of those eight
guestions, the definition of sexual contact. |
t hought that was a very interesting case, whether
sexual contact can happen with a stethoscope.

And the only thing | was going to do
was say and pl ease conmment on U S. v. Schloff.
Now, they may be doi ng that anyway but | thought
that that was a very -- we are |ooking for

hel pful judicial opinions fleshing out what is
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here. And that | ooked to ne to be very hel pful,
even though it didn't conme fromthe highest
mlitary court, one |level below, | gather.

LT. CO.. GREEN. Right, it was the
Arny Court.

MR. STONE: The Arny Court. But |
want to be sure that the subcomm ttee | ooks at
that. | gather they will if they sent it -- if
we got it but | thought that hel ps sone of the
probl enms that we had and di scussed at sone | ength
whet her sonmebody coul d use an object to do it.

Again, as we pointed out, a |lot of
this stuff is new but as we get decisions |ike
this, and that one is just exactly a nonth ol d,
it may nake sone of the troubles or problens that
peopl e have go away.

CHAIR HOLTZMAN: Right. | nean maybe
to broaden your suggestion, they should be
considering all cases up to date, whether they
deal with sexual contact or whether they dea
with anything el se and every case that is con ng

out this nmonth or next nonth that they ought to
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be | ooki ng at should be kept current. | guess
you coul d add that to the gui dance.

MR, STONE: Yes.

CHAI R HOLTZMAN: Ckay, does that take
us past issue nunber one?

Do we want to do sonething on issue
nunber two, which is does the panel have any
further guidance, aside fromthe points you have
made and we have al ready agreed on? Does the
panel have any further guidance or input for the
subcomm ttee regarding Article 120, statutory
el ements and of f enses?

Vell, | guess we have --

LT. COL. GREEN: And there were two
specific issues that the panel referred to
subcommi ttee consideration. Should the accused's
knowl edge of a victims capacity be a required
el ement of sexual assault? And then the offense
of indecent act was an enunerated of fense under a
previ ous version of the UCMI. It was not carried
over to the 2012 version. And the question was

rai sed, should that be added to the UCMJ] as an
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enuner ated of fense. And both of those issues
wer e di scussed and the panel determ ned that it
was appropriate to refer those to the

subcomm ttee for recommendati ons.

CHAI R HOLTZMAN: Any further discussion
on issue nunber two?

| ssue nunber three. Does the panel
have any further guidance or input for the
subcomm ttee regarding Article 120's treatnent of
abuse of authority and coercive rel ationships?

Kyl e?

LT. CO.. GREEN. And the pane
referred five specific questions to the
subcommittee for consideration. Those are
enuner at ed.

Shoul d t he panel advise the
subcomm ttee that it should consider 1) whether
current chargi ng mechani sns used by the mlitary
services are effective and appropriate; 2)
whet her the 2012 version of Article 120 affords
prosecutors the ability to charge coercive

rel ati onshi ps as a sexual assault; 3) whether a
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specific provision of Article 120 shoul d be
anended to ensure that such relationships are
covered; 4) whether an additional provision
shoul d be added under Article 120 to explicitly
address these relationships; and 5) whet her
sexual relationships between basic training
instructors and trainees should be treated as a
strict liability offense.

MR. STONE: | know | am reading that
| ast one and I don't know if this is an addition
to that question as you read it or if thisis a
si xth question but | thought it related to that
very |last one that we ought to add the words
should be treated as strict liability offense or
alternatively, nore strictly regul ated.

In other words, this is a topic that
concerns everybody and whether we go all the way
to recomending a strict liability or just make
it, inlaynen's terns, a nore easier offense to
prove or recommend regulations in the mlitary
that you shouldn't have contact with these.

Whatever. So, | think that that should be
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considered at the sane tine that they | ook at
strict liability, which is strict liability is a
crime without specific intent, no specific intent
requi r ed.

In other words, there is a hal fway
measure there, too, and | think that that needs
to be | ooked at in that question. It is not an
all or nothing problem

CHAI R HOLTZMAN:  Just kind of in line
wth what M. Stone has said, | renenber that we
got two proposals with regard to the issue of
sexual relationships between basic training
instructors and trainees. One was the strict
liability and that was Representative Speier's
approach. And then Representative Frankel had a
nore -- had a broader approach; it wasn't strict
liability, it was kind of an abuse of power, as |
recall it approach.

And maybe throwing that in, M. Stone,
| thought that should be covered, to reviewthat
proposal as well.

MR. STONE: Yes, and | was suggesting
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even a little less in terns of maybe the
recommendati on would be if you had new

regul ations, we wouldn't go -- and here is what
t hey woul d be.

So, | amjust saying there is an
i ncrenental spectrumthere and just so that that
I s addressed, the increnmental spectrum not all
or not hi ng.

VADM (R) TRACEY: So, there are
regul ati ons and you are suggesting eval uati ng
whet her those are sufficient or whether sonething
additional to them short of strict liability
woul d be --

MR, STONE: That's right. \Whether it
needs a new small hurdle, a bigger hurdle, or you
need strict liability. In other words, that is a
difficult issue. And I think, correctly, a |ot
of peopl e were nervous about going all the way to
strict liability. But | think nost of them al so
agreed it may not function well right now without
tweaking it in some fashion.

MR, TAYLOR  Just a follow up on that
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point. | think one of the major concerns was if
you have a rel ationship between a superior and a
subordi nate that ends up in sone sort of genera
92 di sobedi ence of orders, it may involve sex and
sex in a way that we would want to have that
person regi stered as a sex offender. But, if all
t he person received was puni shnent under
violation of orders, then it would not, in fact,
require that person to register as a sex
offender. And I think that was what the gravanen
of the problemw th using 92. So, | think that
one of the things that we would want to do, as we
spell this out, just to foll owup on what M.
Stone said, is to have them address that issue
because it could be that you could still maintain
a violation of the general orders offense but
somehow work that into the registration
requi renents as a registered sex offender. That
woul d be another partial measure.

CHAIR HOLTZMAN: So, | think we shoul d
add these three issues to the list.

LT. COL. GREEN. Ckay.
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CHAIR HOLTZMAN: O clarify the list
by addi ng those itens. Unless there is
objection, that will be done.

kay, let's go up to issue four. Does
t he panel believe Article 120 shoul d be
bi furcated into separate of fenses addressing
penetrative and contact, non-penetrative
of f enses?

LT. CO.. GREEN: And this was not
referred to the subcommttee. You determ ned
that there was not reason, based on your
anal ysis, for the subcomrittee to need to
consider this. And then the panel reached a
concl usion not to recommend bi furcation.

CHAI R HOLTZMAN: Ckay, issue five.
Does the panel wi sh to comment about DoD s
i mpl enentation of the 2012 revision of Article
120? Kyle, would you explain that, please?

LT. COL. GREEN. This, | think,

Adm ral Tracey, you have raised consistently one
of the taskings of the panel is to |ook at the

i npl enentation -- is to obviously |ook at the
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underlying law but also to | ook at the
i mpl enentation of that |aw

And so this question is raised. W
tal k about the process for generating executive
order guidance to inplenent the rules for Article
120 but this was not sonething that the panel
provi ded nmuch anal ysis or evaluation of. And so,
it is a matter of whether the panel believes that
that is appropriate at this tine, if you want to
comment on that or provide any additional
gui dance in the report?

VADM (R) TRACEY: If | could reiterate
what ny concern is here. It is that we are being
asked to neasure the effectiveness of changes
t hat have been nmade and sone of them have not
been in place | ong enough to have any way to
measure their effectiveness. But one of the
facts we determ ned was that, in sone cases, the
full-blown inplenentation that woul d nake them
sust ai nabl y understood hasn't taken place. The
Departnent is behind on getting sonme of the

gui dance that is required out so that people know
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they are inplenenting what the change is. That
hasn't happened.

And a stronger comment, perhaps, from
the panel on the fact that that is inpairing any
ability to say that you have inpl enented changes
t hat have al ready been nmade woul d be suitable, at
this point in tine.

| know we heard sone things at our
| ast session that suggested naybe it was novi ng
along a little bit nore than we had t hought
previously, but they are still not conplete. It
is not in the hands of the practitioners. And is
that something that is worth a stronger conment
fromus, than just the fact that we heard that?

MR, TAYLOR | would like to join
Adm ral Tracey in suggesting that we do nmake a
poi nt that we do not believe, as a panel, that
DoD has noved out as quickly as it m ght have to
i mpl enent sone of these provisions. And | have
been anong t hose who have asked questions of
peopl e who have testified about this fact. Wat

do you think the problemis? And essentially the
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answer seens to be it is just a big bureaucracy.
We just have a |l ot of these rules and regul ati ons
under the Adm nistrative Procedures Act, and

ot hers, public notice and coment. But | hear

all that but | say yes, but it has been a | ong
tine.

And | think it calls for some sort of
a comrent on our part that it seens that the
process is noving really too slowy.

CHAI R HOLTZMAN: |' m not di sagreei ng
but I amjust |ooking at issue nunber six, and so
| want to understand the difference between issue
nunber five and issue nunber six because | think
I ssue nunber six explicitly raises that point.

And so what were you trying to get at
in issue nunber five that is different fromissue
nunber six or are they the sane thing?

LT. COL.. GREEN. They are -- six is
really an expansion on five in terns of there are
overall issues with inplenentation.

CHAI R HOLTZMAN: Ch, okay. Then why

don't we just strike five and then renunber or am
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| m ssing sonething?

MR STONE: | think that, to be fair,
| would rather that it in sone way express the
notion that we would like to know if the process,
the current process could be streanii ned.

| don't know that | want to say length
of time because sone of the changes have happened
qui ckly and sonme haven't. So, | think it is nore
a question of what was just nentioned here about
| would like to have the subcommttee | ook at the
current regulations that are in place and tell us
if there is a process by which we could
streamine this. So, that is why I wasn't sure
wanted to get the time |ine.

| alnost feel |ike you know when t hey
have international trade agreenents, there are
certain -- Congress has an expedited process they
can do and then do it. And the questionis, is
there sone streamining that we could get either
at the DoD level or if it has to be in each of
the different services to nore quickly get sone

of these -- | guess | want to say pronptly. |
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want to be careful what words | use because |
know sone of themrequire a certain amount of
noti ce and conment and distribution and it is
legitimate to get coment from people in the
field and here there and everywhere.

So, that is why | wasn't sure -- that
is why I think | like five better, comenti ng
about the DoD inplenmentation and say -- than
| eavi ng that out before we get to the specifics.
Li ke maybe we conbi ne them those two questions
but | kind of |ike the notion that we are | ooking
at streamlining. W are not -- at this point we
certainly are not w appi ng anybody's knuckl es.

CHAI R HOLTZMAN: Aren't there two
i ssues here, though? One issue is that the 2012
revision is going to take tine for the courts to
sink their teeth into no matter what. | nean
the cases don't happen i medi ately. The appeal s
don't happen imediately. | nean it will, even
under the best of circunstances, even with the
wor |l d's nost expedited process, if you have new

terms in the statute, you are not going to get a
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| ot of case |aw for several years. And that is
nobody's fault. That is just how the system
shoul d work, actually.

But to the extent that we have
deci sions that should have been nmade on
i npl enentation, either by the Defense Departnent
itself, not through the court system but either
t hrough regul ati ons that weren't issued, and we
limt to the Defense Departnent but, as |
renenmber, the Wiite House al so was a, can | use
the word, culprit here. | nean, there is a del ay
com ng out of the process of getting the Wite
House to act on certain -- the President has to
t ake executive action on sone things. So, it is
not just the DoD.

But is there some way we can be a
little nore nuanced in our concerns here? |
mean, | think it would sound -- | don't think I
want to be critical of a systemthat just has to
take its time because it does, that is howit
wor ks.

VADM (R) TRACEY: | think you are
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right. There are two issues. One is that tine
will have to go by before we can have the valid
insights but that time is going to be el ongated
by the fact that the actual inplenentation is
being so slowy executed. So, people are
operating on opinion, not on any sort of

st andar di zed direction.

MR. STONE: Yes, the judicial side of
it is going to be slow but nothing stops the
adm ni strative side, the judge advocate general,
staff judge advocate generals fromw thin, say,
90 days or 180 days of this new change, telling
their staff what they think it nmeans, until sone
j udge says otherwise. And | think that is the
stuff that we want to streanmline, let's say that
we at | east get the troops understandi ng we may
be calling for input on you know, please |et us
know your comrents because within so nmany days,
as Congress usually does, it says to the
Executive Branch, put out a regulation within --
you have 180 days to inplenent, knowi ng full well

the judges may invalidate it five years |later but
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you still get the ball rolling.

CHAI R HOLTZMAN. May | make a
suggestion here? | think that we should ask the
staff to prepare a statenment on the tinme issue
for us. And then we can reviewit, if we all
agree with it.

Maria, our guru or gura, | don't know
-- I"'mnot into Sanskrit so, whatever the right
termis -- can you advise us on how we woul d
i mpl enment such a process if the staff cane up
wi th a suggested | anguage, circulated it to the
menbers? |If we all agreed, then what woul d
happen, then it would be added to our report. If
everybody didn't agree, then we would have to
have a neeting to resolve the issues or? Ckay.

MS. FRIED: Yes, and | think if it is
agreed upon, it would be nentioned in the next

neeting that this was agreed upon by the panel.

CHAI R HOLTZMAN: | see, okay. So, |
think we should do that. |If we are going to do
it by the -- if there is going to be another

nmeeting on the 30th, we can do it then or it
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won't be part of this report but it would be part
of our next report, if that is acceptable to the
menbers. | don't know how you feel about that.

MR STONE: | think that is fine, yes.

LT. COL. GREEN. Can | ask -- two
things | heard were a comment fromthe panel
regardi ng the inplenentation and the affect that
it has had on the systemand then | think, M.
Stone, you nentioned potentially referring this
or sonme part of this to the subcommittee for
potentially coming up with alternate sol utions.
Just so | knowwith the staff what we are
drafting. |Is that something the panel --

CHAIR HOLTZMAN: | don't think we have
focused on whether this should go to the
subconmi tt ee.

LT. CO.. GREEN. Ckay, so we are only
tal ki ng about the conmenting fromthe panel
| evel . Ckay.

CHAI R HOLTZMAN. Right. Okay, so that
I s deferred.

MR. STONE: | guess the only thing the
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subcomm ttee could | ook at -- maybe we are

overl ooking a nore streanlined procedure that is
out there. That would be the only thing, if
sonebody knows if there is a sonmewhat quicker
procedure than it goes to the Joint Services
Panel, they send it around for conment. |t goes
into the Federal Register. The Secretary of

Def ense sends it up to the President. | nean
maybe sonmething that is alittle swifter on an
interimbasis. Like when you want sonething in

t he Federal Register, there are certain energency
procedures where you di spense with certain notice
periods on an interimbasis because you have to
do certain things to get the ball rolling.

CHAI R HOLTZMAN: My only view about
that is that we are giving this panel a big job
in just looking at 120. | nean that is huge.

So, | would recommend that if we have this other
concern, maybe that is sonething we could | ook at
our sel ves.

VADM (R) TRACEY: | amwth you. In

fact, tonme it is a fundanental concern. It is a
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barrier to us being able to do what we were asked
to do. And it does need to be commented on in
the first report as sonething that the Departnent
has to deal with. The subconmttee can't fix
that problem The Departnent has to do that.
CHAIR HOLTZMAN: Right. But | think
what M. Stone was suggesting is that maybe we
coul d al so reconmend an expedited kind of
procedure in these cases. W haven't really
| ooked at that. And so that is sonmething that |
woul d suggest not going to this subconmittee but
that we keep it right here and if we want to | ook

at it down the road, we can look at it.

VADM (R) TRACEY: Wo do we -- | agree
with you. | don't want to send this to the
subcomm ttee. | don't believe it belongs there.

Could we ask, in this report, whether the
Department has | ooked at opportunities to
expedite the process?

CHAI R HOLTZMAN:  Well, we could. That
could certainly be a point there. And if we

don't hear a positive response, then we can go
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forward with this.

VADM (R) TRACEY: Yes, okay.

CHAI R HOLTZMAN: Ckay, so | think that
we are finished with the first issues on 120 in
t he subcommi ttee.

LT. COL. GREEN:. Just to close this
out, were there any other issues that the panel
menbers determned that we should add to Article
1207?

CHAI R HOLTZMAN: Ckay, great. Now, we
can go to Issue B, which is JPP anal ysis and
recommendat i ons on SVC prograns.

| ssue nunber seven. Does the panel
wi sh to provide overall initial inpressions or
comment s about the SVC progranf? Are you saying
aside fromwhat is in the draft report, Kyle?

" mnot sure | fully understand.

LT. CO.. GREEN. Yes. Again, this
perhaps is easier to discuss at the end. | mean
obviously there are a nunber of specific issues
on this specific point.

CHAI R HOLTZMAN. Ckay. So should we
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just defer this itemto when we finish when we go
through all the rest of the issues in ltemB? |Is
t hat okay with everybody?

kay, so the first issue is issue
eight. Do we believe that counsel selected to
serve as SVCs have sufficient crimnal |aw
experience? Isn't this dealt with in the report?

LT. COL.. GREEN: Yes, ma'am it is.
You received information about the |evel of
experience and the experience |evel of those who
are selected to serve as SVCs. W received
testinony fromw tnesses, the judge advocates
general, as well as data on individual counsel to
know their experience. GCenerally, based on the
assignnments process for the different services
for their SVC prograns, sone of the services, the
SVCs, by the nature of those assignnents often
have one to two litigation assignnents prior to
serving as an SVC, whereas, other of the services
may be an initial assignnent and cone into the
SVC position without any crimnal | aw experience.

And so the question really posed from
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that information is just does the panel believe
t hat sonme conment is warranted on that or is that
just the nature of the process.

CHAI R HOLTZMAN: Wl |, what have we
said in the report, we just identified the issue?

LT. COL. GREEN. Right. This is just
sonet hi ng based on the testinony --

CHAI R HOLTZMAN:  The reconmendati on
t hen.

LT. CO.. GREEN: On all of these
I ssues from hereon out, the report does not
i ncl ude any anal ysis because the panel hasn't
made any. So, these are issues that we believe
were rai sed by testinony you heard or information
you have received and points for you to discuss
to determ ne whether or not it is something the
panel w shes to comment on.

MR, TAYLOR So, | will be glad to
take the first crack at this. It seens to ne,
fromthe testinony that we heard that it is ideal
for the SVCs to have had crimnal |aw experience.

And indeed, | think all the services but the Arny
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and perhaps the Coast Guard have that as a
requirenent.

And we al so received testinony that
for prosecutors and defense counsel dealing with
SVCs who did not have prior crimnal |aw
experience, it was nore difficult. And what |
worry about in that situation is that the client
will not be well served because the person
appointed to represent himor her sinply won't
have the background experience to make the right
calls at the right time and maybe end up
intending to help the victimbut putting himor
in a worse position |legally.

CHAI R HOLTZMAN:  Any ot her conmment ?

VADM (R) TRACEY: | agree with that.
And furthernore, this is a new programand so, to
the extent that it becones a target for being a
barrier to the progress of the justice system and
what have you, it will get to be | ess well
supported by the Iine community than it needs to
be.

MR STONE: And | don't knowif it is
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part of that question but should they have sone
mnimumlength of time in a crimnal justice
system either as a prosecutor or a defense
counsel for which maybe they could be detailed or
prior to comng into the service, you know, three
nont hs, six nonths, some mnimum so that they
have had a couple of cases and they could see
sonme of the problens.

| nyself am probably not unconfortable
even with six nonths but | would want themto
have sonething. | don't want themto step into
that courtroomthe first tinme never having been
t here.

VADM (R) TRACEY: So, if they are new
to DoD, at |east credit prior to DoD, service
prior to DoD, you are sayi ng.

CHAI R HOLTZMAN:  You nean in civilian
sect or having had courtroom experience but --

MR, STONE: But not necessarily. |
mean it could be in the mlitary if they cane in
and the SVC program detail ed people w thout any

experience to the prosecution service for six
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nont hs and then they brought them back or
detailed themto the defense service sonmewhere
for six nmonths and brought them back, just so
that they --

CHAI R HOLTZMAN: That wasn't the
guestion. The question was were you including
civilian service.

MR, STONE: Yes, | include civilian.

CHAI R HOLTZMAN: But suppose sonebody
had just civilian service, could they be
assi gned, under your view, --

MR STONE: Yes.

CHAIR HOLTZMAN: -- immediately to the
special victims counsel?

MR, STONE: | think they coul d because
|, personally, noved into mlitary victinms
assistance with just civilian | egal experience
and it was not inpossible. It was | understood
what | was |ooking for. Sure, | had to read nore
regul ati ons and understand a | ot of things but,
generally, | was not at sea. And so | think that

that would be a little nore open for them too.
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CHAI R HOLTZMAN. Ckay. |'mnot sure
that | would agree to a specific tine period but
| certainly agree with the suggestion that
everybody assigned to this should have sone prior
litigation experience.

MR, STONE: In the crimnal system

CHAI R HOLTZMAN: Justice system yes.

MR, STONE: In the crimnal justice
system yes.

CHAI R HOLTZMAN: Maybe not crim na
justice systembut prior litigation experience.

MR, STONE: Well, then they are going
to come inwith civil litigation experience and,
as you may well know, the 95 percent of that is
deposi ti ons.

CHAI R HOLTZMAN: Correct, okay. Well,
but you m ght have had -- well, we can say
courtroom experience maybe. It is possible
soneone with --

MR. STONE: Well, see ny concern is
that unless they have a little bit of crimnal

justice experience, the Brady and G glio issues
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are not forefront. And the Fifth Amendnent,

First Amendnent, Sixth Anmendnent, they didn't
westle with themat all. | nmean the last tine
they will tell you they did it is sometines in ny
first year in law school. And that could be a

| ong tine ago.

So, you are right, I don't think we
have to put a nunmber on how | ong but they need to
have a little bit of time in a crimnal justice
systemin order that the first two or three
clients aren't the ones they | earn on who got,
unfortunately, inconpetent assistance.

CHAI R HOLTZMAN: Is there any

di sagreenent with that? Gkay, so, we will add
that to our -- so, that is our response on issue
nunber ei ght.

LT. CO.. GREEN: And | think the issue
is, and this is just generally on all of these
guestions, we need to think about what the panel
wants to provide in terns of analysis and whet her
there are specific reconmendations, either

explicit reconmmendation or just nore of a
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gui dance the Departnent shoul d consider, Congress
shoul d consider. Sonething nore specific than
that or just the panel's inpressions. And so
that is --

CHAIR HOLTZMAN:  Well, | think it is
stronger than it shoul d consi der.

MR, STONE: | think so, too.

LT. COL. GREEN. On this issue?

CHAI R HOLTZMAN:  Yes, | think that the
panel recomrends that all counsel assigned to
special victims counsel or the other termfor it
have adequate crim nal justice experience before
bei ng assi gned.

LT. CO.. GREEN. Ckay.

CHAI R HOLTZMAN: Is there any
di sagreenent with that?

MR. TAYLOR | don't disagree at all.
| think you could naybe add one nore qualifier,
enough experience to be sure that they represent
the rights of their client appropriately, or
sonmething like that. So without, as the Chair

said, getting into three nonths, six nonths, nine
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nonths. It should be enough.

MR, STONE: Yes, | don't think
sonmebody who was a rape victimis going to be
real confortable neeting their special victims
counsel who cones in and adnmits well, you are the
first one | have ever seen. | have been doing
civil work until now. They are going to be like
ny God, what am | doi ng here.

LT. COL.. GREEN. So, the staff wll
use the comments you provided in terns of the
anal ysis for the panel's review of this issue and
then we will build a recommendati on based on t hat
anal ysi s.

CHAI R HOLTZMAN: Right and preface it
with the cooments that we have heard fromthe --
| nmean you have to support this recomendati on
and it will be supported by the conments that we
have heard in testinony and presentations.

LT. COL. GREEN: Yes, ma'am | think
the --

VADM (R) TRACEY: | think this comnes

pretty close.
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LT. COL.. GREEN: Yes, ma'am The
draft will supplenment what is currently in the
draft report, subject, of course, to your edits
but we will supplenent the draft report with your
anal ysi s.

CHAI R HOLTZMAN: Ckay, issue nine.
Are SVC training requirenments sufficient and does
the training itself adequately prepare counsel to
serve as SVCs?

LT. COL. GREEN. And we would note
there is sonething in the report about this
already from M. Stone's inpressions fromthe
August Arny course that he attended. W did
i ncl ude that.

MR, STONE: M only issue fromthat
was what happens to sonmeone who is assignhed to
this and has mi ssed the course or couldn't attend
t he course, and what do they do in the interim
But | thought they said sone of this was on video
and they make it available to themto see through
a video. So, that was -- anytinme you have a good

training course, there is a problemuntil the
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next six nonths when it is given again.

CHAIR HOLTZMAN:  Well, | nmean ny only
concern that this is -- | think that from what we
have heard, at least, ny sense is that it is
sufficient. But the question is what does the
mlitary have in place to assure that it is on an
ongoi ng basis sufficient and do they have an
eval uation programin place to ensure that that
is okay. | nean, | don't know what they do with
their other training materials.

VADM (R) TRACEY: So, the regul ar
training is managed inside a pretty rigorous
systemw th regular curriculumreview and
updates and so forth. | don't know that sone of
t hese categories of training get swept up in that
system So, that may be a good question to ask.

And then | think the issue of how | ong
could the delay be before a newly appoi nted SVC
who nmissed the training gets through the training
and how nmany victins are they assisting in that
time franme. |Is there a way to substitute for the

classroomtraining, if you mssed it and you are

Neal R. Gross and Co., Inc.
(202) 234-4433 Washington DC www.nealrgross.com




10

11

12

13

14

15

16

17

18

19

20

21

22

comng into that role?

MR, STONE: Well, | think that is why
they were videoing it, that they have sonething
on vi deo.

VADM (R) TRACEY: And so sonet hing,
perhaps, with regard to what is the policy by
whi ch you have to have conpleted that within X
nunber of days of arriving in your assignnent.

MR, STONE: Ri ght.

CHAI R HOLTZMAN.  Admiral, nmy only
guestion is are we supposed to be asking
guestions in this report or are we supposed to be
giving answers in this report. So, if we don't
know t he answer, | don't know whet her we can
raise it with DoD or whether we have to raise it
in a future point, or whether we should say this
is an issue that remains. W don't know enough.

VADM (R) TRACEY: | have agreed to
that. | think those are the issues.

CHAI R HOLTZMAN. Ckay. GCkay because
I|"mnot sure that we will get an answer from DoD.

|"mnot sure. It is |like the Del phic oracle.
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But | do think that we can say that
this is an area that we think we want to satisfy
-- we are not satisfied yet that there is
sufficient -- we have to do further inquiry to
assure ourselves that there is sufficient quality
control and assessnent of the adequacy of the
training as it goes forward. Sonething to that
effect. | don't have the right |anguage.

LT. COL.. GREEN: And | think, nm' am
with the panel's continued review of all topics
over the course of tine, you can generate -- |
mean provide inpressions. And then as a follow
up issue, if the panel wants to have further
briefings on particular issues, it just becones a
poi nt of discussion.

CHAI R HOLTZMAN:. Ckay, great. So, are
we prepared to nove on fromthat?

Ckay, issue ten. Are the different
organi zational nodels (the Arnmy uses | egal
assi stance attorneys, rather than stovepi ped SVC
organi zation) used by the services for the SVC

prograns appropriate and/or effective?
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Kyl e, do you want to explain that a
little bit?

LT. CO.. GREEN. The fundanent al
organi zations of the SVC prograns are different.
The Arny, Air Force, and Navy prograns are
organi zed within the overall unbrella of their
| egal assi stance prograns; whereas, the Marine
Corps is a direct reporting organi zation to the
staff judge advocate to the comrandant. The
Arny's SVC prograns are manned by their | egal
assi stance m ssion at the base.

The Arny has a specific section within
| egal offices or at an installation that is a
| egal assistance office. And that is the
organi zation that provides -- it falls under the
staff judge advocate but that is the organization
that provides SVCs and the SVCs are organi zed
under them

The Air Force and Navy prograns are
stovepi ped organi zation. They fall within the
| egal assistance m ssion of the JAG Corps but

they do not fall under the base |egal office, the
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staff judge advocate or anything in terns of the
installation's chain of conmand. They report
directly up to the judge advocate generals

t hrough the | egal assistance organi zation of the

prograns.
So, there are different nodels for

organi zation. | think it has changed

practically. | mean | think this inpacts the

experience |level of the counsel that are assigned
because the Arny, people assigned to its |egal
assi stance, as |egal assistance attorneys tend to
conme in at the nore junior |evel; whereas, the

ot her progranms use nore experienced counsel to
fill those roles in those stovepi ped

or gani zat i ons.

And so the point of this question,
obviously there is a fundanmental difference in
terms of these progranms and does the panel
believe that it warrants discussion in the report
about those differences or any coment.

CHAIR HOLTZMAN:  Well, ny only viewis

that if the only real -- at this point, we
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haven't heard anything that raises any serious

| ssues except to the extent that this m ght
affect the experience of the attorneys assigned.
And since we have dealt with that in ternms of our
prior recomrendation, perhaps we just postpone
this point entirely until we see down the road
what kind of inpact this is having, if any.

MR. STONE: Does it nean that the Arny
has a harder tinme getting applicants who have
sone experience in because of the way they are
set up? |Is that inpacting negatively on the |ast
guestion, the last two questions, question eight?
| mean | don't know if that is the case.

If it isn't, | amperfectly happy to
say | don't care howthey do it if good people
are assigned. Oganize it any way you want. But
if it has a direct effect, if the others seemto
do better because it seens to be a nore -- the
organi zation has a little nore status or they get
alittle nore budget noney that way because all
t he services are noving people around when a

littl e base doesn't have sonebody avail abl e or
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they had two victins and they have to bring
sonebody in. If it affects that they have enough
travel nmoney or enough stuff like that, that
woul d be different.

But again, | think you are right. |

don't think we have heard enough to know t hat, at

this point.

VADM (R) TRACEY: It is a little bit
too soon to tell. R ght? It is a brand new
program

CHAIR HOLTZMAN. Right. | think the
only part that any concern is raised is with the
i ssue of experience and we are already addressing
that. So, | would postpone this issue. | nean |
don't think it is sonething that we should dea
with now AmI| wong?

LT. COL. GREEN:. The other issue that
was raised in addition to training, which | think
your reconmendation regarding training will have
an inpact in terms of who the Arny assigns to
t hese positions, if the Departnent woul d adopt

that, it would change their -- it doesn't fit
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their | egal assistance office nodel.

But the other part of this is that the
Arny's programis organi zed under the
installation staff judge advocate, who is al so
responsi bl e for the prosecution of the cases.

MR. TAYLOR That was the point | was
going to make. | think the issue for nme, and |
amperfectly fine to follow the | ead of taking
this up in nore detail later but there is a
potential issue of influence fromthe front
office. |If you know that your SVC counsel is
ultimately going to be rated by the chief of
| egal assistance who will be rated by the staff
j udge advocate, then that tends to put the
potential there for undue influence or pressure
on the SVC counsel. And particularly, if the
counsel are relatively junior, it will be nore
difficult for that |awer, with the best of
i ntentions, to perhaps be as candid and
forthright as we would |like for himor her to be
in representing their victimclient.

So, | ama little concerned about
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this, just fromthat point of view, because we
di d hear sone evidence and testinony of cases of
retaliation against SVC counsel. And | think the
inmplicit likelihood of that is greater if you
have a chain of command that has sone | eeway,
sonme say, excuse ne, over the SVC services than

i f you have a reporting chain that is conpletely
out si de t he conmand.

VADM (R) TRACEY: Actually, at sone
poi nt, though, the general court-marital
convening authority has to own the success of
this entire ecosystemor it will never have the
i mpact we want it to have. It is not just about
maki ng sure that the trial counsel business is
done right. They do have responsibility for
whet her the whole systemis producing what it is
supposed to produce.

And so if our solution is to guard
agai nst nefarious behavi or by people by pulling
apart the pieces of a system then the
responsibility falls to the TJAG to nake the

systemwork and it is not that TJAG s
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responsibility. It is the line comander's
responsibility to make it work.

MR, TAYLOR Well, | would put it in
the sane |ine of thought, | suppose as why we
have stovepi ped organi zati ons for defense
counsel . Recognizing over at |east a couple of
decades that there is a potential there for sone
sort of influence that is not necessarily good,
the services pretty nmuch use stovepi ped net hods
of dealing with defense counsel who have done
that for years. And the question would be
whet her the SVC program ought to be viewed about
the sane way. At least that is the way | would
frame the question.

And it would be a very small slice of
what the GCM convening authority's overall
responsibilities have to do with. But the GCM
conveni ng authority also would have no authority
over the defense counsel because they are in a
st ovepi ped organi zation as well.

LT. COL. GREEN. O the MCIGs. The

i nvestigating organi zati ons are i ndependent as
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well. And so that influence that the GCMCA has
is indirect. It is not ADCON.

MR. STONE: And where that hits the
fan, anong other things, are when you have, for
exanpl e, a resource cutback. You don't want the
person -- you want a stovepi pe organi zation so
peopl e who are focused on this decide if it can
be cut back, rather than cutting back everybody
ten percent and hurting some program nore than
ot hers because they are much smaller, for
exanpl e.

So yes, that is where a stovepipe
cones in. Because a lot of tines, right, they
can't cut back on the defense service when there
s an across the board cutback because they have
got to represent the people who are charged.

So, it is the same kind of thing. It
may be that you are right, stovepi pe makes nore
sense.

CHAIR HOLTZMAN: | find your --

LT COL McGOVERN: Representative

Hol t zman, we can ask a followup RFl if people
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woul d be seeking that information and ask the
Arny and the other services -- we asked t hem what
their structure was but how did they cone about
that. How did the Arny conme up with that
anal ysis? To provide nore SVCs at every
i nstal l ati on, what would they have to -- what was
their anal ysis and what services would they have
to cut back on if they were to develop a
st ovepi pe organi zation? And that could be
provided with the additional information.

MR. STONE: There is actually one
ot her serious issue that | do remenber fromthe
training that | went to that cuts in favor of a
st ovepi pe organi zation. They pointed out, and
this is sonmetinmes why the | egal assistance office
initially has nore in conmmon with the speci al
victims counsel than the prosecution service,
and that was because the base commander and nost
of the people involved ultinmately have a standard
of is this the best policy for the service, for
t he broader good of whatever it is | amin

control of here, this unit, this base, whatever.
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And both the defense service and sonetines the

| egal assistance service, |like in a divorce
situation that they are handling for sonebody or
bill collection, and the victinlis counsel do find
t hensel ves in a position where if they have to
choose between the broader good for the service
or the best, the highest good for their client,
have to choose their client.

So, like if aclient says to them| am
going to drop this whol e case because | am goi ng
to have a nervous breakdown if we go through with
this rape trial, even if the base comuander
thinks it should go forward, that victinis
counsel is probably going to have to probably
wi nd up advocating that the case not go forward
because he can see how fragile the nental state
of his victimis, who has got to live the rest of
their life and doesn't want a nervous breakdown.

So, that they did nmention that this is
a uni que position being a special victims
counsel because the client cones before the

service. And that is an argunent for it being
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st ovepi ped because it has that -- this is one of
the very few places where that happens. It
doesn't always hit the fan in nost cases but in
one out of certainly 50 or 100 cases, that
decision is going to have to be nade. And you
are right, the base commander is not -- it is not
going to be in his normal frame of reference. He
is going to see it as obstructive, as probably
t he base commander shoul d.

CHAI R HOLTZMAN: Wel |, ny suggestion
about this, in just thinking about it, is to
rai se the concerns that you have raised, both of
you have raised here, and say that we are going
to seek additional information on this matter.

| think that we should ask, | think,
Kelly, that you raised a very good point. W can
ask the Arny to justify its decision. | nean not
to justify it in a hostile way but to give the
reasons, the explanation for why they chose this.
And al so what safeguards they have, if any, to
protect agai nst exactly the points that you

rai sed about commander influence, willingness to
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buck the system by representing your client as
opposed to what the conmander m ght want or the
unit mght want.

So, is that acceptabl e?

MR. TAYLOR  Yes, thank you.

CHAI R HOLTZMAN: Ckay. Thank you.
kay, so that is issue, where were we, oh, ten.

| ssue 11. Should the panel nake any
suggesti ons regardi ng geographic |ocation of
SVCs, including those situations where SVCs are
not assigned at the sanme duty | ocation as their
clients?

Kyl e, do you want to --

LT. CO.. GREEN. There was discussion
frommnmenbers and this is not unique to the SVC
program It is an issue that comes up with our
def ense counsel systens as well. But there are
cases, obviously, where SVCs are serving clients
who are at other installations. And so you heard
testi nony about the alternative ways those SVCs
support their clients through video

conmuni cati ons, teleconference, the |like. But
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t here was di scussion fromsone of the victim
advocates, the victins thensel ves tal ked about
the i nportance of that face-to-face

communi cation. And so, again, just an issue that
we noted for you as to whether you wanted to
consi der any of this.

CHAI R HOLTZMAN:  Anybody have any
comrents, further comments?

| guess ny concern is if we nake a
recommendation -- | am assum ng that the reasons
for this are sinply both nonetary and | ogistical.
And so, if that is the case, | don't know whet her
our reconmendati on would -- obviously, the best
thing is to have your |awer next door. Well
maybe it is not the best thing, maybe down the
bl ock. But how practical is that?

MR. STONE: | remenber | asked a
guestion of several of the people at one of these
neeti ngs, would you rather have a video
conference, tel ephone conference, and stuff |ike
that and they woul dn't answer ny question. They

kept saying no, we want to be in person. Qur
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experience is they won't tell us certain things
except in a closed roomin person, which it seens
to me that | agree that there is personnel

limts, there is practical limts. But | think
we could still say sonething that, fromwhat we
have heard so far a distributed, rather than a
centralized system appears to be better. At

| east | think perhaps it was the Coast CGuard said
t hey have one centralized command on the east
coast and one on the west coast with victim
counsel. So, that is sort of like a centralized
unit and everybody in-between goes there or they
fly out to see you. And it did not sound liKke,

at least fromthe prelimnary data we have had
fromthe other services and those victimcounsel,
that their clients were real happy w th non-face-
to-face contact.

So, it seens to ne that if they are
goi ng to geographically not distribute them out,
they are going to have to recognize it is going
to cost themnore in travel funds to be putting

peopl e on planes all the tinme. | nean, it can be
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done that way.

The Departnment of Justice, the
Antitrust Division is centralized, basically, in
Washi ngton, but there are people who are on the
road three-quarters of every nonth. \Wereas, for
crimnal prosecutions, crimnal prosecutors are
Assistant U. S. Attorneys in 94 different
| ocati ons throughout the country. | mean there
is alternate ways to | ook at things.

But if you are going to centralize it,
since face-to-face contact is what they are
telling us, it at |east nmeans that to do that,
they have to have a really big transportation
budget .

The Air Force has it a little easier.
They own the planes. But | don't know what Coast
GQuard is doing.

LT. CO.. GREEN: CQur victims counsel
aren't using those very often.

MR, STONE: Well, there you go. Then,
that is not hel ping either.

CHAI R HOLTZMAN: Can we nmke a
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suggesti on here or a reconmrendati on that we have
heard, | nean the presentations have i ndicated
that special victims counsel feel that it is
vital to have face-to-face contact with their
clients? | mean recognizing practi cal
limtations on the problem we recommend that
every effort be made to assure that this can
happen. | don't know.

O we can just say we don't have
enough information and just take a look at this
in nmore detail down the road.

MR, TAYLOR Well, this is one of
those that | was surprised that people were able
to come up with as many inventive ways of
addressing this problemas they did. | thought
that the prograns and the comrands had been very
flexible in trying to make these resources
avai l able. And if anything, bending over
backwar ds, recogni zing that the best solution is
havi ng soneone right there on station. | thought
t hat people were pretty ninble in handling this

particul ar piece of the problem
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VADM (R) TRACEY: So, | agree. And so
| think first of all, a positive coment to that
effect m ght be hel pful fromthe panel,
reinforcing the fact that everybody who tal ked to
us said this works best when it can be a face-to-
face, ongoing face-to-face engagenent between the
victimand the counsel .

And then | think that several of the
services have already stipulated that they are
doi ng regul ar reevaluations of the distribution
of these resources around the centrali zed,
decentral i zed, and the specific decentralized
| ocations and so endorsing that as sonething that
needs to continue to be a part of the process.

LT COL McGOVERN: Kyle, there was an
additional issue that the value of face-to-face
counseling that we tal ked about, the issue of
possi ble delay. | didn't knowif you all wanted
to address that.

MR, STONE: Yes, because they can't
al ways get on a plane the next day or that day.

LT. COL. GREEN. Right, | think the
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SARCs spoke specifically at your Decenber neeting
about the fact that a victimthat they are
working with I ocally, and SARCs do have a nore
geographic distribution, they are at every
installation or every unit, and so they nay see a
case where a victimnakes a report, needs to
speak to a counsel or requests counsel, is
assigned to counsel el sewhere and the

i nvestigation either has to be del ayed or there
may be sone inpact on that based on that. So,
they did speak to you about that in Decenber.

LT COL McGOVERN:  And the
i nvestigators as well.

LT. COL. GREEN:. Yes.

VADM (R) TRACEY: But | think it is
consi stent with our observation that when
everybody is in the sane place, it works the
best. That there are downsides to that not
bei ng.

CHAI R HOLTZMAN. Right. So, that
shoul d be the recommendation but | don't -- as to

t he maxi num extent feasible, that should be the
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case.

VADM (R) TRACEY: And to continue to
| ook for the creative ways to narrow the tine
del ays and still respect the victinms

pref erences.

CHAI R HOLTZMAN: Ckay. Are we onboard

on that recommendati on? Ckay, thank you.

Kelly, I"'msorry ny back is to you.
| don't mean to be rude. But that is the way we
set up here.

kay, so we are on issue 12. Should
victimeligibility requirenents to qualify for
SVC servi ces be consistent anong the services and
if so, what criteria should be used?

Kyl e, do you want to comment?

LT. COL. GREEN: There is sone
difference. There is a general requirenent under
10 USC 1044 (e) that requires SVC services to be
provi ded to those individuals who are eligible

for mlitary | egal assistance.

And so the 1044 unbrella for providing

SVC support sort of creates the broad category
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but the services have indicated, and the Navy
spoke about its extending services to reservists
or other categories of personnel, based on that.
And so, | think the services are nmaki ng sone
different interpretations of what victins qualify
for that support and also what crines. | think
in particular the Marine Corps has extended SVC
support to all victins of all crimes and the
ot her services have naintai ned support only for
sexual assault victins. And so, there is a
di fference.

MR. STONE: Ckay. Wen you go beyond
sexual assault, you could argue that it goes
out side our mandate. The problemis that sexua
assault cases can be dropped and becone ot her
ki nds of assaults that are not sexual assaults
when they are being handled. O the sexual
assault can al so include arned robbery before the
sexual assault.

So, it seens to nme that | want to say
they are sexual assault related but maybe the

answer is in sexual assault investigations
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because you don't know how it is going to play
out in the charges. Maybe that is one piece of
the eligibility requirenent.

The other piece is a tine piece that
we heard about that | know exists, which is the
person was an active duty nenber or an eligible
mlitary person's dependent when the crine
occurred but it is nowtwo years down the |ine
and they are no | onger a dependent and sone of
the services were struggling with what do you do
with the person who is now an ex-wi fe and has no
current relationship with the mlitary services
at all.

And so | think both of those issues
woul d benefit by a consistent rule across the
services. | don't see why either one is unique
to a service. They are nore unique to the
victinms and those are, frankly, the ones who
conplained to the press, to Congress people, to
organi zations, national victimservice

organi zations, and they say well, if everybody

had been nore pronpt and prosecuted this while ny
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husband was still in or | was still married to
him | would have gotten sonme services. So, how
can you deny themto nme now that it has sinply
taken you this long to get your act going and |
amno longer married to himand/or he is no

| onger in the service, or whatever? He is no

| onger in the service but he is not the

def endant. The defendant is.

So, it seens to ne | do think there
shoul d be sonme consistency. |If there is a good
reason not to cover these people |ater on, then
probably it ought to extend across the services
and vi ce-versa.

| don't think you need to show a
particul ar service what to do. These are hard
cases, | admt, when the cases gets ol der and
older. And now | guess the clearest thing is
they just took the statute of |imtations off
rape. So you can have a case that is 20 years
old and the person may not have been in the
service for areally long tine. And is that a

situation that the service generally or the
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Departnment of Defense wants to put sone
limtation on tinme? W are going to assign an
SVCif it is less than ten years old. | don't
know. But | amjust saying | see that as being
an issue and it sort of has equal protection
overtones, too. You are giving it to the people
who are getting prosecuted today but it got down
the line a little bit or a lot and now | don't
get it. \What do I do?

So, | do think that it is an inportant
issue and | think if it is not going to be
consi stent, we should sort of understand why.

LT. CO.. GREEN. By putting the
servi ce under 10 USC 1044, Congress has
established limts that the services are required
to abide by. And so sone of that, in terns of
t he categories of services of who they can
provi de services to, that nay be a requirenent to
change the law to extend that out in order to
all ow the services to do that.

The other part of that, in terns of

the Marines extending services to others outside

Neal R. Gross and Co., Inc.

85

(202) 234-4433 Washington DC www.nealrgross.com




10

11

12

13

14

15

16

17

18

19

20

21

22

of these specific category of offenses is its own
internal decision to do that. So, | think on the
categories of personnel, if the panel wants to
make recommendati ons on that, that is probably
sonething that is going to have to change the
law. In terns of the categories of services,

that may be within the services to control

MR. STONE: They changed that statute
of limtations. They got rid of it. There are
ram fications when you do that.

CHAI R HOLTZMAN:  Well, you can't ask
Congress always to be aware of things. | nean it
is pretty hard for themto understand what they
are doing directly, nuch less all the coll ateral
damage that can happen.

My reaction to this is that we really
don't have enough information about this to make
a-- at least | don't feel that | am
know edgeabl e enough about where the services are
st oppi ng, how people are reacting to it. Mybe
this could be an itemon the agenda for the

future but | don't feel confortable personally
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maki ng a recommendati on to the Defense
Departnment, based on the record that we have.

MR. TAYLOR | agree with the Chair.
That statute talks in terns of eligibility. It
says these people are eligible for |egal
assistance. So, it ties everything into |egal
assistance, as if this is just another form of
| egal assistance like a will or a contract. And
| don't think it really is. | think it is very
different fromthat.

And | noticed in the draft report that
| looked at in tal king about categories that were
excl uded, including, of course, all civilian
victinms who have no connection with the mlitary
and there is a good nunber of those cases, you
j ust wonder what were they thinking about in
tying it solely to | egal assistance when they
drafted the statute this way for the eligibility
requirenent.

And | was | ooking at the footnote and
| noticed, and this is not just a tease to a

site, is there a reference explaining all of
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t hose excluded? And | don't know enough about
the statutory history, that is footnote 230 in
the report. And | just wonder if we just don't
need to have nore information about this and nore
analysis to sort of figure this out because
equitably, | agree with nost of what M. Stone
said, in ternms of what seens like a right result,
a fair result, a good policy. But it seens to a
certain extent the statute has us hanstrung a
little bit.

VADM (R) TRACEY: | agree.

CHAI R HOLTZMAN: Ckay, so should we
postpone this to a future agenda itemfor the
panel to review? | nmean | think those are very
i mportant questions, particularly about civilian
victinms and ot hers.

VADM (R) TRACEY: | agree.

CHAIR HOLTZMAN: | nean if the
mlitary is really interested in dealing with
i ssues of rape, | nmean, in many cases where the
rape is not a single occurrence, you have seri al

rapi sts, and so to protect people in the
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mlitary, you need to make sure that these cases
are properly resol ved.

VADM (R) TRACEY: Not just that. For
a force like Air Force, which is a very tightly
integrated civilian mlitary force, the fact that
a federal civilian enployee victimis not --

CHAI R HOLTZMAN: Exactly.

VADM (R) TRACEY: -- being counsel ed
in the sane way i s corrosive.

CHAI R HOLTZMAN:. Absolutely. So, we
shoul d definitely | ook at that issue down the
road.

LT. COL.. GREEN. Whuld you like us to
-- | mean obviously you provided sonme di scussi on
here. Wuld you like to have sonme of that
di scussi on added to the report or just |eave it
factual at this point and not?

CHAI R HOLTZMAN: | personally don't
think it should be added to the report. W don't
know enough vyet.

LT. CO.. GREEN. Ckay.

MR. STONE: But you could put it on
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your side list as one of those agenda itens that
we need at our next upcom ng neeting.

LT. COL.. GREEN. Yes, sir.

MR. STONE: That is clearly needed.

LT. COL.. GREEN: Well, | think we can
add exactly that. The panel believes this is an
i ssue that warrants further consideration and we
wll do so.

CHAI R HOLTZMAN:  Ckay.

LT. CO.. GREEN: So, we can add that.

CHAI R HOLTZMAN:  Fi ne.

| ssue 13. Are response personnel
adequately notifying victins about access to SVCs
early enough in the process for victins to fully
benefit from SVC representati on and gui dance.

Kyl e, do you want to outline that for
us?

LT. CO.. GREEN. The requirenents as
spelled out in the report is the |aw says that
victinms nmust be infornmed of eligibility for |egal
assi stance when seeki ng assistance froma SARC, a

victimadvocate, a mlitary crimnal investigator
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or other VWAP or trial counsel.

So, that is the clarity of the statute
and you heard testinony that the SARCs and VAs
provi de informati on about SVC representation
before the victins choose what type of reports to
make. But there was sone di scussion anong the
i nvestigators that they interpret that nore
broadly. They may begin the process and talk to
the victim take a statenment prior to providing
or discussing their rights to an SVC, whereas,
others said they do it up-front. So, there is
sone di fferences of practical procedural use of
this anong the services.

CHAIR HOLTZMAN: It is nostly though
with the crimnal investigators. |Is that
correct?

LT. COL. GREEN: Yes, ma' am

CHAI R HOLTZMAN: What do the panel
menbers think about this?

LT. CO.. GREEN. There was a
recommendati on, ma'am fromthe RSP that actually

recommended to DoD that the right to an SVC
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shoul d vest prior to, at the earliest stages.
And | believe that DoD -- do you recall on that
-- | thought DoD declined. The recommendati on
regarding for victins to be inforned of their
right to an SVC prior to any discussion with

i nvestigators. | believe that DoD did not adopt
t hat recommendati on of the RSP, if | am not

m st aken.

MR STONE: |I'mgoing to add to this,
as an observation here that in the civilian
system the federal civilian system there is a
requi renent that the U S. Attorney offices and
all the prosecutors and the prosecutori al
services and the crimnal investigators give a
brochure, which has turned out to becone one
pi ece of paper folded in thirds to the victins
because they recogni ze that nmany tines they get
to the victinms and the victins are still so, |
don't want to say totally in shock but they are
so preoccupi ed and focused either on what
happened on themor trying not to think about

what happened to them that advising themthat
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they can have a victims counsel and here is who
it is and how you get them goes right by them
They will tell you tell you later they either
don't even renenber it happening or they
certainly couldn't recall and they weren't in the
mood to wite it down.

So, everybody has cone up and they are
actually on the web but these very brief one-
page, as | say folded sort of like this, the |ong
way, and they print on all sides of it, that
everybody hands and actually signs on the bottom
when they hand it over, that they have handed it
to the victim

So, the victimgoes hone with a piece
of paper. And the next day or the victims
husband or nother or brother can see it and it
has got the services, the phone nunbers. It
really takes care of this were you notified at
the earliest possible time. The people who were
supposed to notify don't feel |like oh, they are
goi ng to cone back agai nst ne now because she

can't renenber anything and she was visibly upset
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at the time or he was visibly upset. And it also
satisfies the victinms need to know well, | can't
renmenber what they told ne but | have sonething
here. And it helps themwhen they are a little
calmer or it could be days, weeks, or nonths

| at er decide yes, | do want -- where is that
thing they told ne for the -- | didn't think I
needed it but it has got everything in there.

So, | wonder if this busi ness about
whet her early enough in the process it may have
sonmething to with -- you know notified how?

Maybe it should say in witing early enough. And
then it forces people to do this little piece of
paper that they hand out and it just serves a
very good purpose. It protects everybody who has
to do the notice and get the notice.

So, | don't knowif we want to just
say that that is something we will take up |ater
or what you want to do with that.

LT COL McGOVERN: | think we woul d
still have to articulate like tine because \Wen

is a question, sir. Wen you are notifying.
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Because the requirenent is to notify them of the
avai lability of |egal assistance. Maybe not have
aright to a special victimcounsel like a
defendant has a right to counsel. So,
i nvestigators don't see it as a Mranda type
war ni ng that they have to give up front. First
they try to develop a rapport. But if there is
i mplications of collateral msconduct, other
things, the timng does becone inportant.

MR, STONE: Well, the federal
i nvestigators in the rest of the country non-
mlitary have to hand out that piece of paper if
it hasn't been handed out before they got there
because sonetines they are not the first one on
the scene. Believe it or not, sonetines it could
be the prosecutor. It could be sonme other group
that gets there first.

But the investigators, the FBI, they

will have a notice that they hand out and it
relieves themof having -- you're right,
sonetinmes they are unconfortable saying -- they

want to talk to the person but they don't
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necessarily -- they feel nore confortabl e about
making all those warnings. It is just not part
of their normal duties. So, they are not even
sure what it all neans.

But havi ng a docunent that has been
approved for that service that the investigators
hand out solves that problem

M5. TOKASH: Qur investigators
actually do have that form |It's the DD 2701

MR. STONE: Ch, okay.

MS. TOKASH Yes, sir. And it
contains the informati on of who the point of
contact is for the prosecution and the victim
wi tness liaison officer.

LT. CO.. GREEN. But it does not
i nclude information about the special victims

counsel

M5. TOKASH: Correct. | don't believe

it's been updated to that extent.
M5. CARSON: The Arny has a specific
formthat they have them sign.

LT. CO.. GREEN. Sorry, say that
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agai n.

M5. CARSON: The Arny has a formthey
have them sign that they notified about speci al
victim s counsel .

VADM (R) TRACEY: That the
I nvesti gator signs?

M5. PETERS: Yes, ma' am

M5. CARSON: No that the victimsigns.

M5. PETERS: And that formis service-
wi de because it is form DD 2910 was updated in
the | ast year to include notification of the
avai lability of |egal assistance.

And | think one of the program
managers provided testinony that that is what the
i nvestigators and what the SARCs - or at |east
what the SARCs and the victimadvocates are using
for their reporting out and notifying them of the
availability of legal assistance. | think the
guestion is do the investigators have a
correspondi ng form

LT COL Mc@GOVERN: The outlier, at this

point, only the Air Force. The other services do

Neal R. Gross and Co., Inc.

(202) 234-4433 Washington DC www.nealrgross.com




10

11

12

13

14

15

16

17

18

19

20

21

22

seemto have a policy to informthemup front but
the Air Force said they do not see it as a right
to counsel but - so at sonme point in the

conversation they do advise themof availability.

MR STONE: I'mthinking fromall this
di scussion, this is another one of those agenda
itenms that we need to put for a different
meet i ng.

CHAI R HOLTZMAN: Ri ght or naybe we can
just do one of these -- what do you call thenf

LT COL McGOVERN: RFIs.

CHAIR HOLTZMAN: RFlI to the services
to make sure to find out exactly what their
practice is and then we can naeke a
reconmendat i on.

kay, everybody confortable with that?

MR STONE: Yes.

CHAI R HOLTZMAN. Ckay, we are up to
14. |Is additional statutory or regulatory
gui dance used to specify whether victins should
be informed of the availability of | egal

assi stance and SVC representation. Doesn't this
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go back to the sane?

LT. CO.. GREEN. The same prior issue,
yes, nma' am

CHAI R HOLTZMAN: Ckay. |ssue 15.
Shoul d there be standardi zati on regardi ng the
scope of SVC s representation, especially
pertaining to representing victins in collateral
m sconduct matters?

Kyl e, do you want to address that?

MR. STONE: That goes back to 12.

LT. CO.. GREEN: No, this is the other
side of it, in terns of -- and this is the issue
about a victim obviously, who is in trouble for
sonet hi ng and whether the SVCis qualified to act
in a defense counsel capacity for that person to
represent themin that matter.

MR. STONE: Right, using drugs while
t he sex of fense happened.

LT. COL.. GREEN. Yes, sir. There are
different practices anong the services about the
limts -- about what they allow their counsel to

provi de.
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| mean within the mlitary system you
have to be certified as a defense counsel to
practice as a defense counsel. And so SVCs are
not certified defense counsel and so there is
sone limtation that practically flows fromthat
about their ability to provide defense counsel
servi ces.

CHAI R HOLTZMAN: But do you want to
sumari ze what the testinony showed? Kyle, do
you ni nd?

LT. COL. GREEN. | think -- well,
there is guidance that the 1044(e), the statute
allowing for | egal assistance for victins, |egal
consultation for collateral m sconduct, what that
allows themto do is talk with the victimabout
their right to seek mlitary defense services but
not necessarily to represent themin that matter.

And so the practical aspect of what
you heard was SVCs saying how far can | go
because in so nany of these cases, there is mnor
m sconduct on the part of the victimthat may be

i nvolved. So, how far can | go in representing

Neal R. Gross and Co., Inc.

100

(202) 234-4433 Washington DC www.nealrgross.com




10

11

12

13

14

15

16

17

18

19

20

21

22

ny client in the underlying natter, based on
maybe my victimhas an i ssue with underage
drinking or sonmething like that.

So, | think there are sone issues that
SVCs and VLCs are experiencing practically about
what can | do in terns of negotiations with trial
counsel or a legal office to not have that issue
be a concern to ny clients but in the context of
negoti ating the underlying sexual assault offense
that they reported. And the services each and
t he counsel each descri bed sonewhat different
applications of that in terns of how far they go
or feel they are able to go.

CHAIR HOLTZMAN.  Any comments from
panel menbers?

MR. STONE: Makes sense to nme the way
we stand on this but there may be counter-
argunments. | don't know. But it seens to nmke
sense that if the 10 USC is applicable across all
of the services.

LT. CO.. GREEN: And | think there is

-- we did just get an update this week fromthe
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Under Secretary of Defense P&R, Ryan Cakl ey, and
| think the DoD is working on an overall DoD
instruction that will clarify the collateral

m sconduct .

Julie, can you --

M5. CARSON: | think it is going to be
in 1030.02. | think it is probably going to
reiterate what is in 1044(e) that they can advi se
and | think it is going to go further than that.
But it should be, they told us, within the next
30 days it should be released in the Federal
Regi ster notice. So, we will have that as soon
as it is released and we can see what DoD says
about it.

CHAI R HOLTZMAN:  Should we wait to see
what the DoD is going to do on this issue?

MR. TAYLOR | think so because the
answer to this question, to sone extent, | think,
depends upon anot her issue that we tal ked about
earlier. The Arny, for exanple, to its credit,
says that only defense counsel can handle matters

of victimm sconduct, regardless of the severity.
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And that is in recognition of the fact that they
assi gned people to the program who have had no
def ense experience or certified as defense
counsel. \Whereas, the other services that do
have peopl e assigned after having stints as being
certified as defense counsel allow nore |eeway.

So, | think this is one of those that
sort of nmkes sense the way they are doing it now
but it goes to this other question about whether
you ought to have people serving as SVCs who
don't have this kind of background.

CHAI R HOLTZMAN: Ri ght because it
seens to ne it makes a | ot of sense to have
sonebody who establishes a rapport with the
victimright off, particularly if there is a
m nor issue, that that should be able to be
resolved by that counsel. And then all of a
sudden you have got to drop that counsel and the
counsel can't resolve the whol e rape issue and
that has to go now to another lawer. | think it
is conplicated for the victim

MR TAYLOR It is.
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LT COL MGOVERN: | think the Air
Force's proposal to address that is that they
have been seeki ng defense counsel and the SVC can
then act as a second chair in that defense. For
i nstance, if they are seeking inmunity in the
court-martial, the TDS attorney woul d have
expertise but the SVC still has a role.

So, there are policies out there
trying to address these issues.

CHAIR HOLTZMAN: So, at least at this
point | feel unconfortable making the
recomrendation. | would like to see what DoD has
to say and then maybe revisit this issue because
it isreally an inportant one. But it is also
sonet hing that the services are feeling out,
which is, you know it is a new program | don't
know t hat we have conplete answers on it.

MR. STONE: In the rest of the non-
mlitary world, that same attorney woul d handl e
all those problens.

CHAI R HOLTZMAN:  Correct.

MR. STONE: So, that is why it seens
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so odd to us.

CHAI R HOLTZMAN. Right. OCkay, so we

will wait to hear what DoD has to say and we will
revisit this, Kyle. That will be on your agenda.
Are nonitoring -- issue 17. Are

nonitoring and reporting efforts, which are
different for each of the services, appropriate
and effective?

LT. COL.. GREEN: Ma'am we m ssed 16.

CHAIR HOLTZMAN: Ch, I'msorry. |I'm
sorry. Does the panel wi sh to comment on DoD s
oversi ght of and regul ati on and gui dance for the
servi ces SVC prograns?

MR. STONE: W are doing that, aren't

CHAI R HOLTZMAN:  Well, we are not DoD.
LT. CO.. GREEN. This issue came up in
the context of the requirenent is for DoD to
establish special victims counsel prograns but
the authority and responsibility for the
adm ni stration and managenent of those prograns

goes to the judge advocates generals of each of
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the services. So, there are services prograns
and the issue is whether the panel believes -- |
know one of the issues when the DoD
representative spoke was that DoD doesn't provide
a whole lot of centralized direction on its SVC
progranms. Again, that is not different or
unusual conpared to the other |egal services that
are provided by the services through the Judge
Advocate Generals Corps but it is a matter of
whet her there are issues that the panel believes
war rant di scussion for centralized gui dance or
contr ol

CHAI R HOLTZMAN:  Well ny point of
view, | think one of the issues that occurred to
me is that you have different standards and
di fferent procedures for evaluating these SVC
progranms in each of the services. AmI correct,
Kyl e?

LT. CO.. GREEN. That is correct.
Yes, ma' am

CHAI R HOLTZMAN: | nean that seens to

me to be sonmething that you would want to really
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standardize. | nmean | believe in initiative,

i nnovation, and so forth but if you want to know
whet her sonmething is working, it shouldn't be a
matter of which service you are in, in terns of
the overall program There m ght be variations.
But | would hope that the DoD woul d be maki ng
sure that the evaluations of these prograns are,
i f not standardi zed, that they are acceptabl e,
that the standards being used to evaluate are

accept abl e.

VADM (R) TRACEY: It goes a bit to 17.

MR. STONE: Yes, you are conbining 17
with it. That's okay.

CHAIR HOLTZMAN: | know. | amtrying
to nove us fast.

VADM (R) TRACEY: But that's right.
| think that is where you would start, get a
centralized standardi zed view of how effective
the prograns are to determ ne whether additiona
centralized gui dance is appropriate.

MR. STONE: \Whose programis worKking

better or whose programis not working the way it
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Because by conparing them if it is a
problemthat all the services are having, then |
think there is a presunption that it is a
function of the mlitary's systemthat you can't
do this. But if some services overcomnme problens
|ike how long it takes to notify the victimor
get them counsel or whatever, and you are way out
of sync, then maybe you do have to rethink your
i nt ernal organization.

VADM (R) TRACEY: And it nmay well be
that the answers to sone of the other questions
that we have tabled, |ike whether the org
structures should be different fromthe way they
are set up today mght give rise to a set of sort
of guiding principles that we would recormmend DoD
m ght want to enbrace, even if they are not going
to wite regulatory gui dance that they woul d set
sone paraneters that characterize an effective
progr am

CHAI R HOLTZMAN: But so, what is our

answer to issue 16?
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MR TAYLOR It seens to ne, if |
could just suggest this, that our answer could be
sonething along the lines that it is not apparent
that DoDis currently exercising any oversight or
regul ation of this particular program although
t hey probably shoul d consider doing so. They
have i ssued no instructions, no directives, no
regul ati ons regarding the programsince its
i nception. And now that we have best practices
bei ng devel oped by sone services and perhaps not
so good practices devel oped by ot her services, it
will be hightinme to take a | ook at that.

VADM (R) TRACEY: And in order to do
that, they need to execute on issue nunber 17.

CHAI R HOLTZMAN: Ckay. And they
shoul d be evaluating the nonitoring and reporting

MR, TAYLOR  Right.

VADM (R) TRACEY: Right.

CHAIR HOLTZMAN: -- in each of the
services. So, is that the point we are going to

make on 17, that DoD should be review ng that?
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VADM (R) TRACEY: Unh- huh,

MR TAYLOR | agree.

CHAI R HOLTZMAN:  Ckay.

LT. COL. GREEN. | think the nuance
with 17 is that there are differences even
internal with the services. And again, you
tal ked to the newness of these prograns but each
of the services described different eval uation
standards that they have internally for how they
are nonitoring their own prograns, what mneasures
of success or concern they have established. And
certainly some of that is natural but this point
goes to the --

CHAI R HOLTZMAN: To 18 now?

LT. CO.. GREEN. They all sort of
flow, yes, ma'am the oversight eval uation

CHAI R HOLTZMAN:  Well, | think the
poi nt we are making, though, | think M. Taylor's
point is exactly correct and | think then we just
fold in 17 and 18, which is to make sure -- is
that DoD -- that we are concerned that the --

isn't it that we are concerned that there be
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adequat e neasures for eval uati ng each one of
these progranms in the services and that it is
DoD s responsibility to ensure that that is the
case?

And isn't it true that one of the
services isn't even going to begin eval uation
i medi ately, that they are going to be waiting a
year or two or am| wong about that?

LT. CO.. GREEN. Meghan, in terns of
what we heard fromthe services about program
eval uati on, do you recall one of the services
i ndicating that they were not currently doing any
eval uati on and were going to delay that?

MS. PETERS: Yes, and | think that the
Navy sai d that.

M5. CARSON: No, | think it was the
Marine Corps said that they were | ooking at their
|l ong-termnetrics but they are still tracking
sone information. They are all tracking sone
i nformation of the program data set.

CHAI R HOLTZMAN: The program has been

in effect for a year and it seens to nme that they
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shoul d have been, at the outset of the program
devel oping netrics to evaluate it. And so, this
I s not good, in nmy opinion, not adequate.

MR STONE: Well, at the mninmum it
is not adequate for us. W can't do our
eval uati on process. | nean maybe they have a
| onger framework than us but, given the sunset,
ultimately, of this panel, we are not going to be
able to report back if they don't start giving us
sone evaluation. And | don't think they want us
to report back everybody's given us eval uation
except the Navy because they can't get it
t oget her.

So, | think that at | east with an idea
on us, they have to figure out how they are going
to give us sone data in a tinely fashion first.

VADM (R) TRACEY: | woul d rather that
we couch this in ternms of the managenent of this
program for the purposes for which it is
i ntended, not in terns of what this panel needs.

CHAI R HOLTZMAN: Right, exactly. |

agr ee.
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VADM (R) TRACEY: | think you have
framed it exactly right.

LT COL McGOVERN: The Departnent of
the Navy, they are now reporting. The Navy j ust
said in FY15 they are going to do a self-
assessnent, which is on page 45 of the draft
report.

M5. CARSON: All the services provided
netrics that they track. They just aren't all
the same. Sone track far nore than ot hers.

CHAI R HOLTZMAN: And sone what ?

M5. CARSON: Sone track nore things
t han ot hers.

MR. TAYLOR That is the problem

CHAI R HOLTZMAN: R ght.

MR, STONE: It goes to that uniformty
business. And | would say this raises an issue
whi ch I have had fromthe begi nning, which is
when the FBlI tracks its uniformclient statistics
and it does it across every state, as well as a
coupl e separate agenci es of the federal

governnent, they give you the paraneters. They
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say we don't care how you collect it; we want the
nunber in this category back. |If you have to

i nterpolate or guess for it, whatever, we wl|l

t ake your best nunber. W are not telling you
how to get there but in order to conpare the
states and the federal governnent on how we are
doing, this is how we define whatever. This is
the date range. This is whatever it is.

And so, | think that collecting those
statistics to be useful for the rest of the
worl d, at least the rest of the country that is
| ooking at this, there has to be sone of that
ki nd of overall | ook.

And frankly, | amtroubled that the
services are not reporting to the FBI at the end
of every year when every state is doing it. |
don't know what the exception was but that is
going to be somewhere either that is a future
topi ¢ or sonething here.

| don't understand why uniformcrine
statistics don't include the hundreds of

t housands of people we have in the mlitary.
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CHAI R HOLTZMAN: | woul d post pone that
because that is a statistic on incidents. What
we are tal king about right here is the
evaluation. And | think that it is really
i nportant to make sure we have quality control in
that evaluation and it is really inportant also.

| nmean at | east there would be a basic
m ni mum t hat everybody has to adhere to to assure
this programis working. | nean it is inportant
because they have cutbacks in the mlitary now.
| nmean, how nmuch does Congress want to support
this kind of thing? | nean | think froma
practical point of view and from al so naking sure
that the programis really working as it is
intended to, | think the DoD has a responsibility
to assure that the evaluations are appropriate.
| nmean just not wite it off and say oh, well,
yes, Marine Corps is looking at this and Navy is
| ooki ng at that and sonebody el se, you know,
| ai ssez-faire and it shouldn't be.

MR. STONE: And there has to be sone

kind of client satisfaction nmetric because if the
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vast majority of clients are happy or unhappy,
that affects whether it should continue being
funded. | nean maybe they will say we don't care
about it but you have to have sonething fromthe
clients, too.

CHAI R HOLTZMAN: Right and how i s that
bei ng col | ected, Kyl e?

LT. CO.. GREEN. Currently, the only
service that is -- well, I"'msorry. The Ar
Force, Navy, and Coast Guard told us they have
victimsatisfaction surveys, although the Navy
and Coast QGuard say they don't consider them an
evaluation netric of their program The Ar
For ce does.

CHAI R HOLTZMAN: Well, see, that is
really an inmportant thing. Are you going to
eval uate the program w thout including victim
satisfaction? | nmean that is a very interesting
way of evaluating a programthat deals with
providing services to victinms. But | nean that
is why I think there needs to be a firm

centralized guiding hand here.
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And al so, to include specifically in
our reconmendation that they should be review ng
the issue that there need to be victim
satisfaction surveys as well, conducted by all
the services. And the questions that go into
victimsatisfaction surveys have to be revi ewed.
How are you neasuring it? Wat do you want to
know?

LT. COL. GREEN. The report talks
about a programthat is under devel opnment by the
DoD SAPRO office, which is the survivor
experience survey. The panel hasn't heard about
that from DoD but sone of the services tal ked
about that they will use, they won't devel op
i ndependent surveys, they will use that survey as
their tool for determ ning victimsatisfaction.

CHAI R HOLTZMAN: When is that survey
com ng out?

M5. CARSON: It was part of the report
to the President in Decenber that was done by the
Sexual Assault Prevention and Response DoD.

CHAI R HOLTZMAN: So, we haven't had a
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chance to | ook at that yet.

LT. CO.. GREEN. That's right and it
is a one-time survey. | don't know that it is
ongoi ng.

M5. CARSON: |'mnot sure what the --
| nmean we just haven't heard enough about it.

"' mnot sure what the frequency of the survey is
going to be. Two of the services are going to
rely on that and the others all have their own
victimsatisfaction surveys. They are all

di fferent.

LT. CO.. GREEN. The difference
between that is that is sort of a set time, here
i s when the survey is conducted versus the victim
satisfaction surveys of the other services, which
are provided to the clients, based on when they
concl ude services or at some point during their
representation. And so, it is an ongoing
assessnent versus a periodi c assessnment through
the NCI S.

MR. STONE: That's okay. At |east

sonebody has thought about the kinds of questions
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to ask and who to ask themto. That's good.

CHAI R HOLTZMAN: So, what are we
sayi ng here?

LT COL McGOVERN:  For issues 17 there
are actually four neasurenents that we found the
servi ces used, one being the victimsurvey,
second was conversion rate fromrestricted to
unrestricted. And there was also the rate at
whi ch people are actually using an SVC, which we
are calling a utilization rate. That is
sonet hing they are not tracking but we were
wondering if you all wanted to comrent on sone of
t hose specifics nentioned in the report as
whet her they woul d be a good neasurenent. It
seens we are saying victimsatisfaction would be
a good neasurenent. \Whereas, conversion rate, is
that a reflection of the SVC program or just
sonet hi ng we shoul d be tracking?

| f the panel nenbers coul d address
t hose issues within 17, that woul d be hel pful.

MR, STONE: |, nyself, think that

there are sonme conponents mssing there. For
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exanple, | would like to see the services tell ne
the retention rates after |ooking some years down
the line at people who have been served by
victins and victinms who haven't had services as
conpared with the retention rates of non-victins
because nost of the victinms that | have heard
fromdon't want to stay in the service after

that. It is too conplicated if they are noved to
a different base or there were runors, et cetera.
And so, you know with that is a consequence of
sexual assaults in the mlitary. It would be
nice to know i f providing special victims
counsel has any inpact on keeping people we would
li ke to keep.

MR. TAYLOR In terns of answering the
guestion are nonitoring and reporting efforts
different for each of the services appropriate
and effective, it seenms to ne that there m ght be
the consensus in this group that the Arny and the
Marine Corps, since they do not identify victim
satisfaction as a program perfornmance standard,

is not sonething we agree with.
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CHAI R HOLTZMAN:  Correct.

MR, TAYLOR So, we at |east agree
with that, that if you are not gauging victim
satisfaction, you are not doing a good job of
measuring performance.

CHAIR HOLTZMAN. Right. W agree on
t hat .

And the other point, though, that one
m ght want to consider is whether it is
sufficient just to have a victimsatisfaction
survey done once a year, as opposed to getting it
while the victimis in the course, or has
finished -- | nmean | don't know what the proper
point is. | amnot a survey engineer. But when
do you assess the victimsatisfaction and is the
SAPRO neasurenent correct and how are the other
services, when are they neasuring? And what are
they asking in terns of victimsatisfaction? Are
t he questions adequat e?

| mean, so, it is a concern | have.

VADM (R) TRACEY: So, we agree that

the fact that two services have elected not to
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consider victimsatisfaction as a criteria is not
satisfactory.

CHAI R HOLTZVMAN:  Correct.

VADM (R) TRACEY: W have heard about
this survey that has been devel oped. W have not
seen the question that are in that and it is a
once -- nmaybe a one-tine. W don't even know if
it is one tinme or not?

LT. COL. GREEN: No, ma' am It was
adm nistered in 2014 as part of the overall
surveyi ng process that they did with Rand and
incidents. And so we don't know. W don't have
information as to when it nay be used again.

CHAI R HOLTZMAN:  Well, ny suggestion
then, is still to go back to the basic point,
whi ch is saying DoD needs to take an active role
i n the neasurenent and performance of this
program And along with that, we have the
specific concrete suggestion to make that victim
satisfaction surveys need to be part of the
nmeasur enent of the effectiveness of the program

in both the Marine Corps and the Navy -- no Air
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For ce.

LT. CO.. GREEN. Arny unit.

CHAI R HOLTZMAN: And then, do we,
ourselves, want to look at this issue in further
depth or how do you feel about it? Do we need
to?

VADM (R) TRACEY: | think so. | nean
this has been our problemhere is that the data
that is collected on any of this is not
particularly informative. So, if we have got --

MR, STONE: W are getting nunbers
about values and dollars but it doesn't -- we
don't know if that translates into satisfaction.

VADM (R) TRACEY: Well but not just
satisfaction. | think it is inportant to neasure
sonme of the mechanical inpacts of the program
So, if in fact the way it is being executed is
contributing to delays, is there data that woul d
substantiate a different nodel for executing it,
for instance? | think things |ike that are
t hings that the panel wouldn't necessarily need

t hose but the DoD should be |ooking at those
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ki nds of precursor kinds of neasures of
ef fecti veness.

CHAI R HOLTZMAN:  Well, we haven't
actually | ooked at the surveys.

VADM (R) TRACEY: Correct.

CHAI R HOLTZMAN: We don't know what is
in the performance. W don't know -- so maybe we
can make those two points and then take this up
as an agenda item and naybe hear from sone
out si de peopl e who can take a | ook at the surveys
and give us an inpression about how good they
are.

VADM (R) TRACEY: So, those are
surveys but | think question 19 raises an issue
around sone of the issues that the people who
testified raised with the prograns and whet her
any of those shoul d be nonitored.

CHAI R HOLTZMAN: So, you are getting
ahead of nme. | thought | was raci ng ahead.

So, are we finished with whatever it
is, 16, 17, and 18? Are we up to 19? Anybody

have anything el se to say? Gkay, so let's |ook
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at 19.

LT. COL.. GREEN. One point, and |

don't know, ma'am if this goes to it. The

staff, on behalf of the panel, nmade a request for

i nformation for specific data counsel by counse

for people serving in the SVC program W

125

received that at the end
have been crunchi ng that
t oget her that.

Because |i ke
t he services have

any --

the RFlIs that they don't

of Decenber and so we
and trying to put

you said, there aren't
indicated to us in

not

have program eval uati on

standards, other than the Air Force and it

provided three that are spelled in the report.
But we used that data to determ ne three
nmeasurenents that were sort of top line data or
revi ew of the data and,

one based on our t wo,

based on what the Air Force is saying it is doing

in terms of |ooking at issues about how victins

are represented.
And so what | sent you yesterday was

a possible --
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CHAIR HOLTZMAN:  Ch, | didn't get --

LT. CO.. GREEN. It is in your folder,
am

CHAI R HOLTZMAN:  Ckay.

LT. CO.. GREEN. -- possible
addi tional piece to the report about eval uation
data and criteria.

The services don't measure utilization
rates. So, the services right now don't track of
those victins who file an unrestricted report or
a restricted report, how many of them are
obtai ning services froman SVC? That is not
sonet hing they are | ooking at.

W were able to | ook at the data and
determ ne what those rates are. So, from what we
got fromthe services, 73 percent across DoD of
victinms who filed an unrestricted report are
obtai ning services froman SVC versus 23 percent
for those filing restricted reports.

And so, we think at least in terns of
atopline look as to the depth of how well the

programis getting to the victins who are filing
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reports, this mght be at least an initial
i ndicator as to how they are doing.

So, again, not necessarily the only
i ndi cators that DoD mi ght want to consider but |
think the panel's analysis could hel p educate DoD
on maybe sone things you all believe m ght be
worth tracking and | ooki ng at.

And then the second two, the other
metrics that we found data for were conversion
rates and the Air Force does track this, and DoD
actually tracks this, how many peopl e convert
froma restricted report to an unrestricted
report. And | think the perspectives of the
program managers and the prograns is that working

with an SVC i ncreases the |likelihood that a

victimwould be willing to nove or will want to
change, not be willing -- | don't know that they
take an advocacy role in that -- but will want to

change froma restrictive report which can't
result in any crimnal prosecution or action over
to an unrestricted report that the service can

t ake action on.
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And the data represents that out.
mean DoD s conversion rate for all victins who
have filed a report is about 19 percent. And
based on the data we | ooked at, those conversion
rate for those victins who are represented by
SVCs is 36 percent with 17 percent increase
overall in the nunber of victins.

Again, just a statistic that would
i ndi cate the value of the SVC program for those
victins that filed.

And finally, the dropout rate, the
servi ces neasure, the nunber of victins who
declined to participate in the mlitary justice
process, that is sonething that they track just
in terms of where the cases go. But the services
and the Air Force is tracking specifically the
dropout rate, the nunber of victins during each
stage of the process frominvestigations through
conpl etion of the judicial process drop out of
the process. And so we were able to cal cul ate
t hose nunbers for DoD in each of the services

t hat i ndicate how many drop out of the process.
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CHAI R HOLTZMAN: But there is nothing
conpar ati ve here.

LT. COL.. GREEN: No, ma'am there is
not. Conparative to what?

CHAI R HOLTZMAN: Conparative in the
sense of people who are not represented by SVCs,
what is the dropout rate?

VADM (R) TRACEY: The total dropout
rate is the [ ast nunber.

LT. CO.. GREEN. But these are only
ones who were represented by SVCs.

CHAIR HOLTZMAN: Well, | ami nterested
in the ones who are not represented by SVCs.

MR. STONE: Where is your contro
group, she is asking.

LT. COL. GREEN:. These nunbers
represent the total dropout of only clients who
are represented by SVCs. The ones who are not,
we don't know.

CHAI R HOLTZMAN:  Well, that is --

LT COL McGOVERN: Well, and | think

t he neasurenent actually for the Air Force refers
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to is a 2011 before the programwas initiated
what was their dropout rate versus now.

CHAI R HOLTZMAN:  Ckay.

LT COL McGOVERN: Rat her than, do you
have an SVC or --

CHAI R HOLTZMAN: So, what is the
conpari son there?

LT COL McGOVERN: Again, we think
slightly different nunbers but in 2011 the Ar
Force had 96 victins drop out of the prosecution,
whi ch was a 29 percent rate. There are, our
response said they now have a 28 percent rate.

So, that nmeasurenent isn't show ng
great progress but if you | ook at the numbers we
conpi |l ed based on different data to see if you
had an SVC, were they dropping out or not, you
come up with a different set of nunbers. So, the
key will be to define dropout rate and are you
conparing it to previous years or are you
conpari ng whet her they had an SVC or not.

The Arny actually started their

special victimprosecutor programin 2009 and
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that is where you have a specialized prosecutor
on sexual assault cases. And Col onel Milligan
testified in Decenber of 2013 that they only had
a six percent dropout rate once they had the SVP
program

So, it is hard to necessarily
attribute a dropout rate to do you have a really
great prosecutor or do you have a really great
victims counsel? But it is an indicator of are
victinms being nore satisfied or are we avoi di ng
victimfatigue by providing these additional
services?

MR STONE: Well, there is also a
conplicated factor there, which is, and | don't
know if | amgetting sonmewhat into the next
i ssue, but they are related. And that is, as
soon as you brought in special victimprosecutors
and you brought in victimassistance, the VAs and
t he SARCs, you covered what at least in the
initial break-in period, was about 90 percent of
what the special victims counsel were doing

because you were now providing a person with
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expertise and training to be a contact and a
confidant to the victim And at |east at the
early stage, a lot of those victimcounsel, and
this may be still be going on, were not really
allowed to litigate very nmuch, so they were nore
| i ke counsel in the office, not counsel in the
courtroom And havi ng what anmpunted to a

paral egal or a trained social worker in that
office provided a |lot of the same overl appi ng
services and nuch nore than there was before you
had t hose prograns.

So, | think that finding the
additional effort and effect gets a little nore
conplicated. And one reason | say it has sone
overlap is, and | guess this takes -- | don't
know if we are ready for question 19 but --

CHAI R HOLTZMAN: We are. | think we
are, yes.

MR. STONE: Ckay. As to question 19,
| certainly heard during these hearings
st akehol ders who were clients, SVCs, SARCs, all

state that there were a I ot of times when they

Neal R. Gross and Co., Inc.

132

(202) 234-4433 Washington DC www.nealrgross.com




10

11

12

13

14

15

16

17

18

19

20

21

22

133

were not given the charge sheet, when they were
not given notice of hearings that were not
necessarily Article 32 but other pretrial
heari ngs, when they were not invited to attend
t he hearings, when they didn't get pleadings, and
when they showed up when they told they woul dn't
be heard because this was not a 412 issue or a
513 issue. And, indeed, even that had to be
litigated in LRM

CHAI R HOLTZMAN: M. Stone, excuse ne.
| nmade a mistake. | don't think we are up to 19
yet.

MR. STONE: Ch, okay.

CHAI R HOLTZMAN: Kyl e just brought
this to ny attention. | didn't get these
mat eri al s yest erday.

MR. STONE: Ch, so, you think we are
still on 18?7 kay.

CHAIR HOLTZMAN: We are still on 18.

MR, STONE: Ckay.

CHAIR HOLTZMAN. My own reaction to

the work you did is first of all to conpl enent
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the staff on taking these nunbers and massagi ng
themin a new way. But | nust say that if you

| ook at the utilization report of SVCs and
restricted reports, that does raise a very
serious question. And actually the total, | mean
even when unrestricted reporting is taking place,
it is only 73 percent raises a question. But
that it is 23 percent for restricted reports does
rai se a very serious question as to why that is
the case. And that needs to be really understood
better.

LT. CO.. GREEN: And | think one of
the points fromthat, Ms. Holtzman, is this is
what allows you to maybe provi de sone of those
targeted areas that you need to consider and do
that. And currently, the services aren't even
| ooki ng at that.

CHAIR HOLTZMAN: Well, that is the
poi nt .

LT. COL. GREEN: Yes, ma' am

CHAIR HOLTZMAN: So, | think that this

goes exactly to the points that we are naking,
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that there needs to be sone total overview of
what information they are getting and secondly,

t hen, what are they doing about it because this
really raises -- | nean on the one hand it is
good, if you |look at the conversion rates, those
that are a 17 percent increase. That is a great
nunber. | don't know what to nake out of the
third chart because there is no conparison

But | nust say | amtroubl ed about the
restricted reports, the nunber of percentage.

So, what does that nmean? Does that nmean that
there is not enough communication to the people
who have nade restrictive reports about the fact
that the SVCis still available or is avail able
to begin with or that it is not being understood?
| don't know what to make of that nunber but it
Is not a great nunber.

So, | don't know how we want to
include -- | nean | haven't read this document,
so | can't say that | wouldn't propose changes to
it but the nunbers are inportant and shoul d be

included in the report. But | think that this

Neal R. Gross and Co., Inc.

135

(202) 234-4433 Washington DC www.nealrgross.com




10

11

12

13

14

15

16

17

18

19

20

21

22

136

just goes to the points that we have been naki ng,
that the anal ysis of the nunbers is not good
enough. The neasurenent of the programis not
good enough.

MR. STONE: And actually what you are
saying is what | thought our answer shoul d be,
that we table there to question, is it seven,
whi ch was do we wish to provide overall initial
| mpression or conments about the progranf? Yes,
the evaluation is not getting off on the right
foot. It is not conprehensive. It is not
uniform And so we are not getting enough
meani ngful stuff. That is how | would | ook at

seven, which we sort of tabled before.

CHAIR HOLTZMAN: Well, | think we can
put it in the answer to issue 17 -- 16, 17, and
18. | have no objection if anyone wants to add

it again in an earlier point on that, sone in
favor of redundancy.

LT. COL. GREEN. And | woul d say we
have gotten trenmendous participation fromthe SVC

progranms and we have gotten a | ot of information
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| think part of it is the newness of these
progranms that a ot of this is still under

devel opnment. | guess the only thing | would say
is | think the services have provided us as much
as they can. It is sinply that it doesn't exist,
in alot of cases.

MR STONE: O it is not coordinated
to ask exactly the sane questions. That goes to
t he coordi nation.

Yes, they are providing data but we
have got to get the sane paraneters so we can
pair one agai nst the other or the sane date
range. You know we have to have, and maybe it
has to cone from higher up, so that -- because
they are collecting data. | totally agree with
that and then | feel bad that you get data that
doesn't nesh with the other services' data.

VADM (R) TRACEY: So, is part of the
answer to 18 we think that a client satisfaction
assessnent of sonme kind, whether this survey is
appropriate or not -- we don't know we haven't

| ooked at it -- sone of these which are sort of
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proxies for client satisfaction, these sorts of
metrics ought to be being collected, nmeasured and
basel i ned agai nst sonething so that you can know
whet her you are progressing or not.

And then a third set of netrics,
per haps, that are about the way the systemis set
up, whether it is working effectively or not, in
terms of just the ability to make the service
avai l abl e to enough people and so forth which
have to do the mechanics on tinme delays and so
forth.

CHAI R HOLTZMAN:  Yes, plus then, when
t hey have the information, what are they doing
about it? But if they don't have the information
they can't even address it.

| guess what worries ne, though, is
that, or concerns ne is that why woul d you want
to hire three separate groups to devel op netrics
for a programthat applies uniformy across the
mlitary in ternms of client satisfaction, what
wor ks and so forth?

VADM (R) TRACEY: So, aren't we
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addressing in answer to 15, 16, --

CHAIR HOLTZMAN:  Yes. Sorry, | am
just repeating nyself with rhetorical questions.

So, do you have this, Kyle, what we
are planning to do?

LT. COL.. GREEN: Yes, ma'am And |
guess the question is, | nean | know this is new
material for the panel and it is a nmatter of
whether this is sonething you want to include in
your report, this additional |anguage. Again,
think we can couch it by, and | don't think we
believe that this is everything that could be
nmoni tored or should be nonitored fromthe data
but it is an exanple of what can be done with
eval uati on.

And certainly the panel can hel p just
provi di ng maybe sonme recommendati ons.

MR. STONE: The only thing | was
surprised wasn't in there | thought you were
going to do sonmething on utilization of transfers
anong victins because | thought that was the data

t hat people were keeping. And so, therefore, the
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data was there to | ook and see if you can tease
anyt hi ng out of how nmany victins are or aren't
requesting transfers. | know | think that al so
that retention rate is inportant, too, to
transfer help but I amnot sure that that has
been collected fromvictins already. So, maybe
that is a future thing that they do have to | ook
at. But | thought there was sone transfer data,
t hose energency i medi ate transfers and that
maybe that would play into this as a fornal
guestion in client satisfaction, too.

They could be | ess satisfied but they
needed to transfer, whether they liked it or not,
or it could be not take the transfer and not be
satisfied. | nean | don't know how it cuts but I
think you could tease sonme interesting stuff out
of that, too.

LT. CO.. GREEN: Yes, sir. That is
sonmet hing we need to continue. Julie, why don't
you - -

MS. CARSON: Well, what we asked for,

if I may, what we asked for in this data cal
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that we did fromeach of the services for the
first time you were able to collect the data, we
asked the same question to each service by SVC
W said please list every SVC and then we asked
all those question. How many unrestricted? How
many restricted? How many expedited transfers
were requested? How many expedited transfers
were granted? How many trials were attended?
How many Article 32s were attended? How many

dr opout s happened during the investigation? How
many dropouts happened? And so that is the table
that you are looking at is the conpilation of the
data that we sought across the services, asking

t he sane questi ons.

So, our thought is that is the first
sort of step for you to | ook at and determn ne
what you think the nost inportant questions are.
We collected a lot of stuff but we al so have
guestions to go back now and ask the services to
be sure we are still neasuring out those stats.

So, we are in the process now of

aski ng sonme of those questions, where we have a
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few questions about the data but we are
aggregating it all. So, we will be able to show
you everything we have soon.

CHAIR HOLTZMAN: | think the staff has
done a terrific job here.

VADM (R) TRACEY: WIIl we have a
chance to revi ew how we have couched this? |
woul d be confortabl e suggesting that these are
i ndicative of the kinds of data that DoD ought to
be collecting not our final recommendation or
what have you but that there is certainly
i mprovenent to be nmade in this area.

CHAI R HOLTZMAN: Ckay. Everybody in
agr eenent ?

MR, STONE: Agreed.

CHAI R HOLTZMAN: Ckay, thanks to the
staff for a very excellent job.

Shall we take a break at this point?

MR STONE: Are we up to 18, 19?

CHAI R HOLTZMAN: Ch, sorry, yes,
right. Sorry.

MR STONE: Are we up to 19?
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CHAI R HOLTZMAN: Ckay, shoul d any
i ssues rai sed by stakehol ders, clients, SVCs,
SARCs, investigators, trial counsel, defense
counsel be nonitored or incorporated into nmetrics
used by DoD and the services to evaluate their
SVC prograns?

M. Stone, | know you --

MR STONE: Yes, | did. | heard
conflicting statenents in our testinony fromthe
di fferent people who testified about whether the
SVCs were in fact being allowed to participate
t he way they wanted; whether they were being
notified of hearings or there were hearings in
the case that they were not even notified about;
whet her they were getting all the pleadings in
cases or not getting all the pleadings; and
whet her even when they were allowed to be
present, they were being allowed to speak for
their victins; whether the counsel were being
allowed to be heard or the counsel were being
told oh, no, no, the victimcan talk now, this is

not for you to talk.
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And | think there needs to be in the
guestions that go to SVCs, they need to report on
t hat because | don't know whether that is
happeni ng on a regular basis, if that was just an
i npl enentation flaw at the begi nning that people
are getting over, or if that is ongoing because
that is very serious if it is ongoing that people
are saying LRM said you only get to speak in two
ki nds of hearings. You may be able to show up
for the rest, your victimmy be able to comment
at sentencing, but you sit down. W need to know
if that is happening or not happening and we have
got a lot of different views on that. So, |
woul d |i ke to see sone nunbers on that so | know
whet her that is anecdotal and rare or conmon
occurrence and sonething that needs to be
addr essed.

VADM (R) TRACEY: And again, that is
data that DoD should want, not just the panel.
DoD shoul d want that kind of dat a.

CHAIR HOLTZMAN: But | think also the

guestion that was raised, | thought that you were
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goi ng to nmake anot her point, M. Stone, which is
t hat a nunber of the SVCs before us asked for
rules on these matters. Should there be rules so
that there is clarity? Were do they stand? Do
they get all the pleadings? | nean that, to ne,
seens to be obvious. | don't understand why the
SVC woul dn't get a copy of every single pleading
that is in the case. | nmean there m ght be sone
ci rcunstances in which that m ght not be
appropriate but then you could try to get a
protective order, if that is what it is called in
the mlitary, but a protective order fromthe

j udge.

It would seemto ne that we heard that
and | strongly support the devel opnent pronptly
of rules so that SVCs are not just floundering
and judges aren't floundering and everybody has
the sane set of rules. It is not a real big
deal, it seens tone. And | think it is al so not
a real big deal for us to recomrend that, at
| east in terns of pleadings, that SVCs get copy

of the pleadings that are filed in the case.
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VADM (R) TRACEY: So, is that part of

our overall assessnent of the progranf? That is

t he question seven that we will cone --
CHAIR HOLTZMAN: | don't know if it is
overall. | would just answer 19 in that way.

VADM (R) TRACEY: Nineteen is about
what netrics should be nonitored. And so, it is
counts of --

CHAI R HOLTZMAN: | see. Ch, okay.

MR STONE: | think that fits into
seven as wel|.

CHAI R HOLTZMAN:  Ckay.

MR STONE: At |east what we heard so
far suggests that there has been an overly narrow
view of what the SVCs are allowed to do.

CHAI R HOLTZMAN: | am naking a
di fferent point.

MR. STONE: Ch, okay.

CHAI R HOLTZMAN: |'m not sayi ng that
it is narrow. It is that they haven't addressed
it so that people are left floundering.

MR STONE: Vague.
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CHAIR HOLTZMAN: Yes. It is just not
there. So, they asked for -- am | wong Kyle?
But | thought that we had a number of SVCs as
wel |l as others say we would |i ke to see sone
rules on this subject.

LT. COL. GREEN. Right.

CHAI R HOLTZMAN: Not what the rules
are, as nuch as -- although there were sone
suggestions, but basically, where do we stand;
what is our role in this process; and to have
sone rules regulating that. | thought it was
just for clarity sake, as opposed to anything
el se.

And so ny proposal, nmaybe this goes
back to seven, is that that be included
specifically, the devel opnent of rules for how
special victims counsel handle thenselves in the
proceedings. And | would also add to that
specifically that they should get a copy of the
pl eadi ngs in the case.

LT COL McGOVERN: Ms. Hol t zman,

think that goes to issues nunbered 40, 41 where
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we are tal king about access to information.
CHAIR HOLTZMAN. Ch, I'msorry. Yes,

I"mtrying to really get to the end of this

pr oj ect .

(Laughter.)

(Si nul t aneous speaki ng.)

CHAI R HOLTZMAN: Al l right sorry.

LT COL McGOVERN: Do you use it as a
metric.

CHAI R HOLTZMAN: Ch, okay. Sorry.
Ckay

(Si nul t aneous speaki ng.)

LT COL McGOVERN:. -- people don't get
sl eepy.

MR STONE: That's true but issue
seven is an inportant issue. That is why it was
i ncor porated, as you said.

CHAI R HOLTZMAN: Ckay. Thank you.

VADM (R) TRACEY: But if we want to,
we have got all sorts of data that you were just
descri bi ng because it is a startup program you

ought to count those things right now. Later, it
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may be sonething that you decide you don't
noni t or anynor e.

CHAI R HOLTZMAN: R ght.

VADM (R) TRACEY: But as a startup,
you ought to be counting the instances in which
SVCs didn't get the support that the system would
say they are supposed to get.

CHAI R HOLTZMAN: Ckay. So, are we now
finished with i ssue 18?

MR, STONE: And 109.

CHAI R HOLTZMAN: Ni neteen, sorry.

Ni neteen. |'mon the wong page here. Sorry.

VADM (R) TRACEY: I'msorry, on 19 are
you saying that there were a set of things that
are the neasures of how well the systemis
actually working that should be nonitored? And
t hese counts are one, the delays in trial are a
second group, | think. And the delay in
avai lability of the SVC for the victi mwould
maybe be a third.

CHAI R HOLTZMAN:  Anybody object to

t hat ?
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MR, STONE: Sounds good.

LT COL McGOVERN: | think the
obj ective here, trial counsel, defense counsel
al so, as stakeholders in the process, nentioned
del ays i n proceedi ngs?

VADM (R) TRACEY: Yes, that whole
bundl e of delays that are called for in a sumary
notice form | think they are ways to neasure
t hose.

CHAI R HOLTZMAN:  Are we done?

LT. CO.. GREEN. The other area, just
in terms of |ooking at the specific stakehol ders,
because each of them obviously brought a
di fferent perspective to this, but one of the
points is just resource allocation fromthe
def ense counsel was raised both froma perception
standpoi nt and an actual standpoint. So, | don't
know if that is -- again, | just bring that to
your attention as sonething that --

CHAI R HOLTZMAN: Can you just refresh
ny menory? Exactly what was the conplaint?

Because | do renenber it and | --
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MR. STONE: They conpl ai ned about
having to get their subpoenas fromthe prosecutor
i nstead of like a neutral clerk, as you would
normal |y do.

CHAI R HOLTZMAN: Al right.

MR. STONE: That they can't get a
Wi t ness brought in unless the prosecutor okays it
because he pays for it, | guess. Sonething |like
t hat .

VADM (R) TRACEY: And in this context,
the SVC has a budget set aside for travel and --

CHAI R HOLTZMAN: That is what it was,
right.

VADM (R) TRACEY: \hereas, the defense
counsel is subject to the approval of the --

CHAIR HOLTZMAN: Right. So, | think
that that is an inportant point because | think
one of the strengths of the mlitary justice
systemis that it seenmed to be fair. And | think
if the victims counsel has a budget for travel
and so forth, that the defense counsel shouldn't

be treated as a stepchild in that system
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MR, STONE: Well, of course, there are
nowhere near the nunber of special victinms
counsel. So, they are being shared and dragged
all over the place and defense counsel are going
to be on every base. So, | nean, it is not quite
an exact equivalent but yes, the idea is that, in
theory, they are kind of a resource to be
consi der ed.

VADM (R) TRACEY: |Is this a netric
that we are trying to set up?

MR. STONE: Ch, that's right.

VADM (R) TRACEY: O is this an area
we think we should comrent on with respect to
what st akehol ders brought to our attention.

LT. COL. GREEN:. | think either would
be appropriate, ma'am depending on what the
panel s det erni ne.

MR STONE: A netric would be how
often has a defense request for a wtness been
refused. That is an appropriate netric.

MR, OSBORN: And, ma'am if | may.

Just in terns of conparing the different
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progranms, we are tal king about the SVCs as wel |
as the defense community and ensuring our

appear ance or whatever with travel budgets and
that sort of thing. It is kind of outside the
purview of this to | ook at the second and third
order events in the panel's reconmendations to

t hese other prograns but at |east recognizing

that sonme of these prograns face the sane issues.

So, but we heard from one defense counsel that
not all the services require any justice
experience for ADCs.

So, the panel is going to recommend
that SVCs have military justice experience. The
second order affecting that if the services to
choose to inplenent that is the defense counse
sayi ng no thank you. That needs to be required
for us as well.

The sane thing for the | ocations as
well. ADCs aren't at every installation. So,
there are tinmes when ADCs have clients that
aren't face-to-face with them

So, at |east recognizing that other
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communi ties face simlar issues.

VADM (R) TRACEY: | thought about that
and why | think this is right. The defense
counsel and the trial counsel are both inside the
structure for which there is oversight, reach-
back, and this is a new program and in nost of
the cases, this is an external -- you know, their
reach-back is all the way to the JAG So, there
is not the sanme sort of day to day oversight of
activity of the SVCs as there is for the well-
established counsels. |Is that right or not?

MR, OSBORN: Qutside of the Arny,
whi ch has the reach-back being in the |egal
office, it is very simlar to the ADC prograns,
in terms of having whether it is a senior victim
counsel sonewhere are reachi ng back through their
chain to their | eadership, whether it is in
Washi ngton or sone places have different circuits
set up or division offices, things |like that.

So, in terns of day to day | ooking at
oversight, it is much |ike defense counsel in

terms of if you have sonebody at an installation
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but their boss is sonewhere el se.

VADM (R) TRACEY: | think the point,
t hough, is you can't get experience until you get
experience. And in the DoD in particular,
sonebody has to be the new guy who doesn't have
experi ence.

So, if they are not going to be
devel opi ng experience as trial or defense
counsel, do you want them devel opi ng as the
special victims counsel.

MR, OSBORN: Right. And likew se, if
you don't have experience, do you want them
developing it as they are defendi ng soneone?

VADM ( Si mul t aneous speaki ng) R) TRACEY:
And | am suggesting the system expects that there
I s a nunber of defense counsels who don't have
experience. And so, --

LT COL McGOVERN: Actually, | think,
ma'am the offices require themto have
prosecution experience prior to being defense
attorneys.

(Si nul t aneous speaki ng.)
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VADM (R) TRACEY: So, then it is the
prosecution that doesn't have experience. At
sonme point, sonebody is the new guy. And the
system pl ans for that and provides for the
oversight for that person to not run amuck. And
that is not true for the special victims
counsel

MR. STONE: |If the defense counsel are
having to be certified throughout all the
servi ces and sonebody has sone standards and
| ooks at it, we don't have that with victims
counsel, which neans you throw sonebody into it.

MR. OSBORN: It is the difference
bet ween being certified as the trial and defense
counsel and then actually having the experience
to have done it.

CHAI R HOLTZMAN:  Excuse ne for
interrupting. | amtold that we have a tine
I ssue now.

M5. FRIED: | think nowis a good tine
for a break.

CHAI R HOLTZMAN: Ckay. So, we will
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cone back in what, a half hour, 45 m nutes?
Let's have lunch. And what tine?

LT. COL. GREEN. We have an hour
schedul ed on the schedule for |unch, ma' am

CHAIR HOLTZMAN: Well, let's see how
we stand in 45 m nutes.

(Wher eupon, the above-titled natter
went off the record at 11:40 a.m, and resunmed at
1:00 p.m

CHAI R HOLTZMAN:. For clarity's sake,
| think we're going to skip to ItemE, his
anal ysi s and recommendation on Victinms Rights
and nove -this is on page 9 of the docunent, the
Draft |ssues docunent, and start with |ssue 35,
which is, "Should the panel conment on the
continui ng devel opnent of policies and practices
to inplenment Article 6(b), Victinis R ghts, given
that Section 1701's deadline to establish

gui dance recently past.” You want to give sone
background, please?
LT COL GREEN. Section 1701 is the part

of the Fiscal Year '14 NDAA that required the
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Victims Rights to be incorporated into Article
6(b) of the UCMI.

The second part of 1701, there were a
nunber of requirenents for the Secretary of
Def ense to recomrend changes to the MCM and
prescri bed regulations to basically inplenent the
rights under Article 6(b).

The FY ' 14 NDAA was passed on the 26th
of Decenber, 2013, so the one-year tineline for
t hat gui dance just recently past, and so again
just -- this is not - this is just noting that
t hat deadl i ne has past and the guidance is still
in work. | think some of it is still under
devel opnent, and that's just bringing it to the
panel's attention, sonewhat simlar to the
i mpl enentation issues under Article 120, and
whet her the panel believes that that's worthy of
coment, or just should note it.

CHAI R HOLTZMAN: Wel |, any comments
fromthe panel nenbers? Anybody?

VADM R) TRACEY: This is just part of

t he whole pattern of delay in getting guidance
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out to people, and the testinony that we heard
about how nuch people are struggling with

I nconsi stencies. Sone of the drive to rewite
things is partly reflective of not having clarity
around things. This is a slightly different
subject than earlier, but it's just sort of a
pattern -

CHAI R HOLTZMAN: So, we should -

VADM R) TRACEY: And | woul d reconmend
conment on that.

CHAI R HOLTZMAN: Ckay. You want a
comment on that. Any opposition, any further
statement? Al right. It's definitely not going
to be a positive coment.

VADM R) TRACEY: Ri ght.

CHAI R HOLTZMAN: Ckay. |ssue 36, "Are
SVCs receiving sufficient access to case and
judicial proceedings information, including
docketing notifications, copies of pleadings,
Article 32 reports, Reports of Investigations,
access to evidence and prosecutor nerit reviews

to allowthemto effectively represent their
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clients?"

Sone of this we did discuss. What do
we want to say about this now? Any nenbers -

MR, STONE: | want to say no, they're
not - you know, to - it nay be sone issues |ike
on the prosecutor nerit reviews whether they
shoul d get them but, you know, whether those
should be some of these shoul d be redacted.
But, no, neither the prosecutors are getting
them nor are the public because they're not
bei ng posted. They're being treated as if they're
seal ed docunents.

LT COL McGOVERN: | believe in this
case the testinony you heard from TJAGs is that
there are newy devel oped policies, and so there
may be - this may change in the actual
sufficient access to piece information. Although
it's not electronic access, the Arny TIAG for
i nstance, testified that they just came out with
this policy which details a long list of things
that they have access to.

MR STONE: It's a short list. | saw
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t hat docunent. That's not an adequate - it
doesn't give you docketing notifications. It
doesn't give you copies certainly of al
pl eadi ngs, doesn't give you Reports of
| nvestigation, it doesn't give you access to
evidence. | know it doesn't give you prosecutor
nmerit reviews. It's a very short list, and in
terms of this question the answer is still no,
even after that. That was the Cctober 2nd
statenment by the Arnmy TJAG | know.

MR, TAYLOR | don't necessarily
di sagree with anything that the Chair or M.
Stone has said about sufficient access. | think
it's not sufficient, but it seens to ne that
anot her problemis that to too great an extent
t he Defense Departnent is analyzing this using
the principles of the Freedom of |nformation Act
and Privacy Act instead of grounding it in a
different sort of framework, a different paradi gm
which is access in a judicial proceeding where
the rules are not necessarily the same as those

governing those two acts. So, | think they really
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need a rethinking, a re-analysis of the way
they're looking at this particular problem And
that's the problem | have with the gui dance that
has been published to this point, is that it's
grounded too nuch in these traditional

adm ni strative | aw paradi gns i nstead of something
that's nore attuned to what | think we're tal king
about here.

CHAI R HOLTZMAN: Ri ght. You know,
actually, | mean, when Congress passed the
Freedom of Information Act they were talking
about the public's relationship to the
governnent. Here we have soneone not exactly a
party, but to treat this as someone who's an
outsider is definitely not the right paradi gm
And | think you're right that naybe the deeper
way to look at this is for themto - is to
suggest to DoD that this be reviewed in terns of
what's the right - | nmean, not under the Freedom
of Information Act and Rights of Privacy, that
this has to do with a judicial proceeding, and

how people fit into a judicial proceeding, which
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is entirely different.

But the question then is, do we want
to make something nore specific, or do we - |
mean, what is our - how specific is our
recommendati on going to be?

LT COL MGOVERN: | think it may be
i mportant to review the policy - for everyone to
review t he policies, because General Darpino
testified that there's this list of things, they
will be provided these pleadings, these notices,
and if there's anything else then we'll | ook
towards FO A and Privacy Act, and anything above
and beyond. So, | believe -

MR TAYLOR But then -

LT COL McGOVERN: - was franmed that
way .

MR, TAYLOR Right. But then when you
| ooked at the response fromthe Defense
Departnent, the nmeno that we got fromthe person
who had testified here, his analysis was al nost
entirely based on Freedom of Information and

Privacy, as | recall, but |I stand to be
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corrected.

MR. STONE: And that October 2nd letter
relates, | believe, directly to 412, 513, 514. In
other words, it's not case-wide. It's related to,
as | recall it, sone narrow specific issues. And
that is the problemthat the SVCs were speaking
about, that it's hard to advi se sonebody about
their rights on whether it's - whether they
shoul d be fighting certain 412 or 513 requests
unl ess you understand the whol e case. You may say
to themthis is not worth you fighting this
battl e here today because, as | understand the
case, it's got to cone out |later. But you can't
know that if you don't see everything, you know,
or you mght say the opposite. You m ght say |
think you do want to fight this hard here. You do
want to maybe even testify here or do whatever it
is you've got to do, because it doesn't need to
come out in the context of the rest of the case.
There' |l be other witnesses. But you can't know
that unl ess you see - unless you understand the

whol e context of what you're dealing wth.
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CHAI R HOLTZMAN: So, how do we - what
do we want to say about this, that we don't think
it's sufficient? | nean, by the way, Kelly, your
statenment referred only to the Arny. |Is that
correct?

LT COL McGOVERN: Yes, ma'am |'m
reviewi ng the report on page 81 -

CHAI R HOLTZMAN: COkay.

LT COL McGOVERN: - to 83 where the
staff assimlated the current status of this type

CHAI R HOLTZMAN: Okay.

LT COL McGOVERN: - and the other
consi derati ons which DoD has articul ated that
t hey have to abide by the Privacy Act, so that is
a lens which they have to | ook at the issue.

MR. STONE: Their own recent letter
acknow edged that there's exclusions and
exceptions for official proceedings and judici al
proceedi ngs.

LT COL McGOVERN: And, again, |'mjust

trying to note that the testinony was they just
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established these policies, and it may then
warrant further review

VADM R) TRACEY: So, is a review, then
the short answer is no, they're not receiving
sufficient. W are aware of sonme recently
announced changes that will make progress. Qur
initial look is nmaybe not sufficient progress.
And that - and we are concerned that the Privacy
Act and Freedom of Information Act, | enses are
bei ng i nappropriately appli ed.

CHAI R HOLTZMAN:. May be i nappropriate

VADM R) TRACEY: My be being
| nappropriately applied.

CHAI R HOLTZMAN: And that we intend to
review this in greater detail

LT COL GREEN. Can | ask the - one of
the points fromthat is each of the Services is
establishing or has established its own internal
policy, but there's very little DoD gui dance.

VADM R) TRACEY: That's correct.

LT COL GREEN: And is there - is that
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sonet hing the panel believes is appropriate, or
should this come under an overarching policy from
DoD?

VADM R) TRACEY: Wll, a FO A and
Privacy Act ruling is going to have to be a DoD
view, isn't it?

LT COL McGOVERN: Each Service has
their owmn FO A office, as well, and so it does
not necessarily nean -

VADM R) TRACEY: But DoD is the |ast
adj udicator, isn't it, on a FO A?

MR. TAYLOR DoD is the policy
proponent for the Director for the entire
departnent, and then each departnent has sonewhat
di fferent nuances about how it's handl ed. But,
again, getting back to the point about Article
6(b), if Article 6(b) had been inplenented by the
Def ense Departnent, they may have chosen to
implenent it on its own in the context of what
this statute is trying to do instead of just
automatically looking at it through the paradi gm

of the Freedom of Information and Privacy Act,
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which is - | think they're sort of stuck on at
this point based on what we have been told. So, |
definitely think it needs further review, and
there nmay be sone applicabl e Freedom of

| nformati on Act principles.

And | noted, for exanple, that sone
VLCs had indicated that they'd actually filed
Freedom of Informati on Act requests because that
was the only mechani smthat they had available to
get at the information.

CHAI R HOLTZMAN: That's ridi cul ous, in
nmy opi ni on.

MR TAYLOR | agree.

CHAIR HOLTZMAN: | nean, this is a
j udi ci al proceeding.

LT COL GREEN: Well, in the current
policy in the Air Force for requesting a Report
of Investigation or nuch of the case information
is for the SVCto file an Oficial Use Request
which the Air Force's interpretation is that
what's required to give that counsel access to

that information, but that information can go to

Neal R. Gross and Co., Inc.

168

(202) 234-4433 Washington DC www.nealrgross.com




10

11

12

13

14

15

16

17

18

19

20

21

22

the SVC acting in their official use as an
official representative, but they cannot share
that information with their client.

LT COL McGOVERN: And that's expl ai ned
on page 81.

LT COL GREEN. Right. And so that's
just an exanple of sort of the application of
this that | think goes awy.

CHAI R HOLTZMAN: And it may need
statutory revision. | don't know. That | don't
know, but it seens to nme that that's really - |
nmean, they're putting thenselves into sone kind
of pretzel thinking here. | nmean, this is a
category - Freedom of Information and Privacy
Act are not categories to determ ne how matters
shoul d be handled in a judicial proceeding, in ny
hunbl e opinion. And | think that's a really
critical point that M. Taylor pointed out.

And | think that that reconmendation
woul d be fine, and we should | ook at this matter
further. And | think that that's what you

suggested. Kyle, is that adequate?
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LT COL GREEN: Yes, ma'am We can -

MR. STONE: And | think the categories
of information will have to be | ooked at because
sonme of them everybody in the country should know
about. In other words, docketing stuff, you don't
have to be a victim Oher things, Report of
| nvestigation, then yes, that's nmuch nore narrow.
So, | think there's two categories. There's the
stuff - they take pains in the MIlitary Court-
Martial Manual not to call these proceedi ngs
closed. It's a big deal to close a proceeding.
Well, if it's open sonehow there has to be a way
to see docunents that are openly filed in the
pr oceedi ng.

CHAI R HOLTZMAN: Well, | think that's
a point that M. Stone actually nmade earlier, and
that the report doesn't address, but naybe it
should, which is for DoD to | ook at a
conput eri zed docketing systemfor all court
papers. | nean, | think we even have it nowin
New York City which - for state courts, and

that's a mracle, so if we could do it, the
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mlitary could easily do it. So, that m ght be
sonething - a specific recommendati on which

m ght make it easier at |east for everybody to
know, the public to know what's happeni ng here. |
don't know how you feel about that, or do we have
enough information for it? I'mcertainly not
going to propose it if we don't - if you don't
think that there's adequate background for that.
But that's howit's done in federal courts.

MR. TAYLOR And nost of the docunents
being filed in Article 32 proceedings |I know are
filed electronically. The presiding -

i nvestigating officers are asking for electronic
copi es, and people are already naking electronic

docunents in the mlitary, so having them you

know, |odged in a system They're not still using
paper nost of the tinme, so - or exclusively
paper, | should say.

CHAI R HOLTZMAN: Well, if we don't have

enough information to nake that reconmendation -
MR, TAYLOR Right. | agree.

CHAIR HOLTZMAN: - | will easily
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withdraw it, but that's sonething to -

mai nt enance i ssues that go beyond nere
recomendat i on.

MR, STONE: There is a federal

uses.

MR. STONE: Right, PACER So, |

mlitary, as well.

LT COL HI NES: Well, M. Stone,

got to pay to be a subscriber to PACER |f

sonme cost, even though those docunents are

publicly -

Neal R. Gross and Co., Inc.
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LT COL McGEOVERN: | think we can nake

possi bly solve this, DoD could look into it, but

it does inply a huge - mllions of dollars and

docketing system now that every federal court

LT COL McGOVERN: |I'mfamliar with -

mean,

| can't inmagine that PACER can't acconmobdate the

you' ve

you're

not inthe U S Attorney's office, or you' re not
in the court systemof the federal governnent

you' ve got to pay for a subscription, so there is

MR. STONE: You're right. It's 10 cents
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a page, because | - you don't have to be an
attorney to get it. It's a very mninmal -

CHAI R HOLTZMAN: Ckay. | don't want to
get into those kinds of details, but if you think
it's okay for us to suggest that DoD m ght want
to look into this, if people feel that's okay,
then let's recommend it. If people are not for
it, let's nove on.

VADM R) TRACEY: |'m okay with
recommendi ng that they explore adoption of an
el ectronic nethod for providing material s.

MR, TAYLOR That's as far as | really
feel confortable going because | don't have
enough i nformati on.

CHAI R HOLTZMAN: Exactly. Ckay.

LT COL GREEN. One point of
clarification. The FY 15 NDAA, and this is not
probably reflected accurately - or FOA in our
draft report included a provision on Victims
Rights, Rights to Notice of Proceedings.
Effective immediately it says, "The Service

Secretaries shall establish policies and
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procedures designed to insure that any counsel of
the victimof an alleged sex-related offense is
provi ded pronpt and adequate notice of the
schedul i ng of any hearing, trial, or other
proceedi ng in connection with the prosecution of
such offense.” So, that is a provision of the FY
15 NDAA, which -

VADM R) TRACEY: |f i npl enent ed.

LT COL GREEN. Exactly.

LT COL McGOVERN: Well, ny
understandi ng fromthe TJAGs, Arny TJAGs
testinony is that those types of things are
provi ded. The SVCs issues is to access to
evi dence during the discovery phase, which is
nore conpli cated.

MR. STONE: And that's what |'m saying,
we have to divide the categories. Some of them
may wel |l be taken care of.

LT COL McGOVERN: 1"l fornulate a
recommendati on for your review, ma' am

CHAI R HOLTZMAN: kay, thanks. Nunber

37, "Do the policies of the services provide
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sufficient information to victins to enforce
their rights and/or effectively participate in
j udi ci al proceedi ngs?"

LT COL McGOVERN: (Goes back to number
36.

CHAI R HOLTZMAN. Right. | guess -

LT COL GREEN. The first point,
obvi ously, is about what the rights, but also
parti ci pation.

MR, STONE: Yes. | nean, this is one of
those things that Ms. Holtzman nenti oned before,
is one of those things that's |acking that would
be an SOP, and that is that there are still many
mlitary proceedi ngs where the victimwants the
victims |awer to speak for them because they
don't either have the confidence, or the skill,
or feel like they're a public speaker, especially
if they've just been - if they' ve been the
victimof a sexual assault and they don't want to
get up and speak, but they want their |awer to
speak for them And there are many situations

we' re hearing about where the |awer is told no,
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you don't get to speak for your client. It only
says the victimgets to participate, not you. And
| think that's the effective participation

In every other forum | know of, when
sonebody is a lawer for a client, if the client
says | don't feel confortable saying this. | want
ny |awer to speak for nme, the | awyer gets to
speak.

CHAI R HOLTZMAN: The Response Panel
made such a recommendati on, and the question is
did the Secretary of Defense adopt that? | nean,
we recomrended that because that was specifically
part of the Crinme Victinls Act, and the Crines
Vi ctim Subconmi ttee made that recommendati on.

LT COL McGOVERN: That the attorney
al ways be all owed to speak on behal f of the

client.

CHAI R HOLTZMAN: Yes, that the victims

right to be heard includes the right to be heard
t hrough counsel .
LT COL McGOVERN: Ri ght.

M5. CARSON: It's in the 2015 NDAA
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CHAI R HOLTZMAN: All right. So,
Congress adopted our recomendati on. Ckay. Either
way - so, | don't know that we have to say
anyt hi ng about that, except - well, we could. W
could say we're glad that this is in the 2015
NDAA, and we expect that the - and nonitor it's
I mpl ement ati on.

M5. CARSON: The statute gives 180 days
to inplenment -

CHAI R HOLTZMAN: Ckay. Does that
enconpass all of Issue 37, just the right to be
heard t hrough counsel? | mean, | guess the other
part of that is their access to information under
36. So, you can conbi ne those two together, if
that's okay with everybody here.

MR. STONE: G eat.

CHAI R HOLTZMAN: (kay. |ssue 38,
"Shoul d DoD and the services standardi ze the
information to be nmade available to victinms of
sexual assault, and the procedures used to
request that information? If so, what information

shoul d be provi ded, and what procedures shoul d be
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used?"

MR, STONE: | guess we haven't heard
from a speaker about why one service m ght want
to provide the evidence, and the other nmight not.
In other words, whether there's a reason for
di fferences that would, | guess, go outside the
MCM because nostly the Mlitary Court-Marti al
Manual standardi zes di scovery type procedures and
processes.

|"mopen to hear if there's reasons
for differences, but | don't quite know what they
woul d be.

LT COL GREEN: | think this is a
continuation of the previous discussion in terns
of the different policies of the services
regardi ng disclosure of information. | think you
| ooked at that through the lens of the SVC
representing a victim This goes nore
foundationally to the right of the victim himor
herself. So, | think at the heart of this it does
go back to the policies of the services regarding

how does a victimor an SVC obtain information in
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their case? And that's, again, through the
di fferent nechanisns that the services have
established, or the policies that they've
established to create those rules.

CHAI R HOLTZMAN: So, in other words,
it's really redundant.

LT COL GREEN: Wel |, redundant if the
SVC has the sanme standing as the victimin terns
of case information. Yes, man'am But if one of
the issues is just the attorney representing the
person on their behalf. And, again, | guess the
one difference is like in the Air Force's policy
where it's a FO A request, it can be nade by an
SVC to obtain a Report of Investigation. It's
then an official use docunment. That's a docunent
t hat woul d be shareable with the SVC, but not
with the client.

CHAI R HOLTZMAN: All right. W already
said we're not in favor of that.

LT COL GREEN. Yes.

MR. STONE: | think this enconpasses

anot her issue here that's not quite so obvious,
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and that is after the SVC is no | onger
representing the victim if there is a
comut ati on request, or the - a pardon, or the
sentence is reduced, at that point the SVCis no
| onger in the picture.

CHAIR HOLTZMAN: Is that so? It's not
clear to nme that the SVCisn't any longer in the
picture. Don't you have a right to the SVC - |
mean, | -

VADM R) TRACEY: Doesn't the victim
have the right to not accept the SVC services?

CHAI R HOLTZMAN: Yes.

VADM R) TRACEY: So, does this address
the circunstance in which the victi mmy not have

CHAI R HOLTZMAN: Ri ght. Good point.
But, also, does the SVC - | nean, | was just
goi ng back to the Response Panel. The Response
Panel said that the SVC should renmain as |ong as
the victimhad - | forget the |language. So, if
there were an issue about comutation of

sentence, it would seemto ne that - but | don't
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know i f that recomrendati on was adopted, but the
SVC shoul d be available. It seens to nme at | east
under the - assuming that we continue the
Response Panel's view on that -

MR. STONE: Even years later? In other
words, five years later there could be a request
for conmutation or pardon. | would assune the SVC
I s probably gone, that particular one -

CHAI R HOLTZMAN: Work with a different
SVC, but you still would be entitled to have
sonebody represent you on that.

MR. STONE: Yes.

CHAI R HOLTZMAN: That's what | thought

- but | don't know what the - | don't know
whether - | believe, ny nenory nmay be totally
faulty, that the Response Panel recomended
sonething, didn't have a tine period. | don't
know t hat we specifically thought about
comut ation, but it went to as long as the
proceedings - it certainly went through the
appeal s process.

LT COL McGOVERN: | believe the RF

Neal R. Gross and Co., Inc.

(202) 234-4433 Washington DC www.nealrgross.com




10

11

12

13

14

15

16

17

18

19

20

21

22

182

responses may provide that answer, as well, and
we can fol | ow up.

CHAI R HOLTZMAN: So, maybe we j ust
postpone this point, at least in ternms of -

LT COL McGOVERN: Until we get an
answer .

MR. STONE: | heard, again, at the
training session that I went down to at
Charlottesville, |I heard the representative who
had been a nmenber of the - | guess it was the
Par don and Conmut ati on Board, and sonewhat
surprisingly he told nme that they don't always
notify victins because they can't always find
t hem by then, because they don't maintain a
conput eri zed dat abase |i ke the federal victim
notification system So, over tinme they've | ost
people. In other words, they acted - they would
like to notify them but it's only if the person
called in and gave themidentification. So, when
it says procedures, | think it's the fact that
there isn't an electronic victimdatabase that's

mai ntained the way it is in the federal system
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And the VNS, that that VNS system follows you
forever no matter when that prisoner gets out of
jail, and sends you a little electronic -
generates a letter.
CHAI R HOLTZMAN: Coul d we postpone this
poi nt because we really don't have the
information -

MR STONE: Yes, yes.

CHAI R HOLTZMAN: - about what happens
after the -

MR, STONE: Absol utely.

CHAIR HOLTZMAN: - victim |l eaves the
services -

MR. STONE: Yes.

CHAIR HOLTZMAN: - in terns of
notification, right to SVC, and so forth. W can
get sone nore information about that. Is that
okay with everyone?

Okay. | guess we're up to 39. "Should
DoD and the services establish uniformrules
regardi ng SVC standi ng in procedures or

participating in judicial proceedings?" | think
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we - didn't we answer this already?

LT COL McGOVERN: This is the one that
| mentioned -

CHAI R HOLTZMAN: Ch, that you told ne
| was going to -

LT COL McGOVERN: - we were going to
get to.

CHAI R HOLTZMAN: Ckay. So, does somneone
have any thoughts about this?

MR, TAYLOR | think the answer is yes.
We heard abundant testinony that people were all
over the map in ternms of how this was handl ed by
different services, by different judges within
t he sane service, and so forth and so on. And, of
course, one of the hallmarks of rule of lawis
that you're treated fairly no natter where you
are. So, that's ny two cents.

CHAI R HOLTZMAN: Any obj ection?

VADM R) TRACEY: | agree.

CHAI R HOLTZMAN: Okay.

LT COL McGOVERN: In your materials,

Col onel Christensen provided proposals for your
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review, if you wanted to take a mnute to | ook at
t hose.

CHAI R HOLTZMAN: Where are they?

MR, TAYLOR \What page?

CHAIR HOLTZMAN: Is it in the draft
report, or is it -

LT COL McGOVERN: No, ma'am These are
recently received -

CHAI R HOLTZMAN: Oh.

LT COL MGOVERN: - in response to
your Question 3 about specific amendnents to
reconmmend.

CHAI R HOLTZMAN: Ckay. At 3. Ch, right.

LT COL GREEN. PQOD agreed to provide
these and did provide them This also cane up
during the TJAGs di scussion, and | believe, M.
St one, you asked the TJAGs, because this - they
i ndicated that the JSC is al so working on
procedures or rule changes, and so that was
requested by the panel. W have not received
anything in terns of guidance. And, frankly, |
don't know where the devel opnent of rules is, so
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at this point all we have is a recomrendati on
from Protect our Defenders.

CHAI R HOLTZMAN: Well, | don't know
that | can read this right now and nmake a
t houghtful determ nation. | don't know that |
ever can, but certainly not in this short a
period of tinme. So, | would prefer not to nake

recommendation at this point. And we appreciate

| ook at this at a |ater point.

LT COL McGOVERN: So, is it ny
under standi ng that your recommendati on woul d be
that yes, rules need to be established, but
you're not ready to nmake a recomrendation as to
what those rules are.

CHAI R HOLTZMAN. Right. Uniformrule

MR. STONE: Yes, right. Because just
trying to - | did look at sonme of these in the

proposed Rul e 905, that he's suggesting -

victimhas a right to be heard through counsel

rul ings concerning MRE 412, 513, 514, and 6157
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And what about sentencing the convicted person,
and any exercise of clenmency that elimnates or
reduces a charge or sentence? | nean, there may
be sone little pieces. It's a very good start,
but we have to look at it.

CHAI R HOLTZMAN: Ckay. I|ssue 40. O her
t han maki ng appeals by the All Wits Act, should
vi ctims have procedural nechani sns or established
rights to make interlocutory appeals in courts-
martial ?"

MR, STONE: Well, to start with, an All
Wits Act wit is not really an appeal. It's a
di scretionary petition, and it doesn't even have
to be answered. It could just lay there and
not hi ng can happen. The difference in an appeal
i s sonebody has to act, and that's another area
where we got one of these reconmended rules for a
72- hour appeal, and a conti nuance of no nore than
five days. And it's a topic we need to | ook at.

CHAI R HOLTZMAN: The RSP, the Response
Panel , made a recommendati on that there be an

i nterlocutory appeal nechanismfor crine victins
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because that's in the Crinme Victims R ghts Act,
which is what the mlitary had intended, or at

| east at one point had intended to include. So,
we could say that there should be sonme mechani sm

- but I don't know - before | go to that point,
| don't know what the DoD - what the Secretary
of Defense said about that. | mean, has he
accepted it?

(Si nul t aneous speaki ng)

MR. STONE: | was under the inpression
that all but two or three of the RSP
recommendat i ons woul d have been adopted by now.

MS. FRIED:. They were adopted, sone
were adopted in part, only one was rejected.

MR. STONE: Onh, okay.

M5. FRIED: It wasn't that one.

CHAI R HOLTZMAN: What ?

M5. FRIED: The one that was rejected
wasn't the one we're tal king about right now.

MR. STONE: So, it m ght have been
adopted in part.

LT COL McGOVERN: O her than being
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adopted, sone are referred to the MIRG for

consi deration concerning revisions to the UCMI as
a whole, so it adopted, that's kind of a | oose
term that -

CHAIR HOLTZMAN: All I'msaying is that
it may al ready be sol ved.

MR. STONE: Right. And renoving it from
this report every place you' ve nentioned there
was a Response Systens Panel action on it, if
this report that we're doing could refer
literally to the right nunbered Response System s
recommendation and just give a little blurb as to
where that stands today, wherever it stands, so
that we ought to cross-reference them

LT COL McGOVERN: That's okay.

CHAI R HOLTZMAN: So, what do we say
about 40? Do we want to just - you know what,
here's ny suggestion. They should find out - |
mean, Marie, | know you're brilliant, but maybe
you're not going to get the answer right now, so
in the draft that you're going to send us, can

you include - if nothing has happened, if they
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have made no recommendati on, or there's no action
by the Defense Departnent, then perhaps our
recommendat i on should be sinply to reincorporate
or reaffirmwhat the Response Panel said. And if
t hey' ve done it, say we're happy that they've
done it, and we're going to be nonitoring it to
make sure that it's being properly inplenented.
But | don't think we can take a position since we
don't know what they've done.

MR. TAYLOR | think that's the right
way to put it, though; that if they have done it,
good for them If they haven't, we think you
should do it.

CHAI R HOLTZMAN: Ri ght .

M5. FRIED: Ms. Holtzman, just for your
i nformation, for instance, the one you spoke
about earlier regarding the opportunity to
Speci al Victim Counsel representation, although
not necessarily the same counsel, be extended to
the victimas long as the right of the victim
exists and is at issue. That was referred again

to the Mlitary Justice Review Goup -
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CHAI R HOLTZMAN: So, they haven't
adopted it.

M5. FRIED: Correct.

CHAI R HOLTZMAN: Great .

M5. FRIED: They accepted the MJ Revi ew
for a reviewin the broader context, as well,
MIlitary Justice System

CHAI R HOLTZMAN: That seened to be the
| east obj ectionable of all the reconmendati ons,
by the way, or the |east controversial.

MR, STONE: Well, it sounds |like that
may be sustained -

CHAI R HOLTZMAN: They solved it.

MR STONE: Overruled it.

CHAI R HOLTZMAN: Yes, of course.

MR. STONE: W just saved thema | ot of
wor K.

CHAI R HOLTZMAN: Ri ght .

CHAI R HOLTZMAN: Ckay. So, Maria, you
don't have to do any further research if you
don't want to. | nean, it's up to you. W' re not

requiring that because we have the solution for
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t he nmoment .

Okay. Qur next nunber is 41. "Does the
panel w sh to provide overall recomendati ons,
| mpressions, or comments about victimand SVC
access to information and procedures to exercise
victims rights?" | mean, aside from everything
we' ve al ready sai d.

LT COL GREEN: Yes, ma'am This is the
catchall, just to - if there's anything el se
that we've not tal ked about, or overall
| npressions that the panel w shes to make.
Qoviously, we'll incorporate all the specific
di scussion that we've had.

MR, TAYLOR None from ne.

VADM R) TRACEY: None.

MR STONE: Yes. | want to see
sonmething that victine - like a VNS System t hat
victinms can call regardl ess of whether they have
the SVC, or to find their SVC, or whatever. The
federal systemhas a victimnotification system
and you can register for it and know what's goi ng

on. Even if you don't want to actively
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partici pate you can find out what the status of
this case is, that nothing has been happeni ng,
and it'll just say status. So, there's no place
now that a victimknows if they were di scharged
| ast year, where do | call to find out about ny
case? And there needs to be some - | don't care
if it's not electronic, but | think it should be
el ectronic, you know, a way for themto sinply
guery the system

LT COL McGOVERN: W will seek
information, as well, on what the services are
currently doi ng, because we do have the Parol e
and C enency Boards, and in nurder cases, for
i nstance, people do continue to conme to those
over here, so there nmay be processes we haven't
gi ven you the information on.

MR, STONE: Ckay.

CHAI R HOLTZMAN: Way don't we defer
that until we find out -

MR. STONE: Ckay.

CHAI R HOLTZMAN: - what's goi ng on.

MR, STONE: Right. Geat.
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CHAI R HOLTZMAN:. That's a very good
point for -

MR, STONE: | don't mind deferring it.

CHAI R HOLTZMAN: Ckay, that's a good
poi nt .

MR. STONE: As we said, that |arge
per cent age of people who decline an SVC, are they
| eft out in the cold?

CHAI R HOLTZMAN: Ri ght. Good. Any ot her
poi nts anybody wants to nake on this Category E?
G eat. Finished.

So, we're up to MR 412, which is -

LT COL GREEN. [|ssue 207

CHAI R HOLTZMAN: |Issue - they filed a
claimbut | have to confirm verify, is it?

VADM R) TRACEY: Trust, but verify.

CHAI R HOLTZMAN: Trust, but verify.
That's it. | got the mantra.

| ssue 20. "In light of recent
statutory and regul ati on changes, does the panel
propose further nodifications to application of

MRE 412 and Article 32 hearings?" Under Bull et
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Point 1, "Does the panel wish to comment on EO
13669, which changed the rules in RCM 405 to
specify that MRE 412 applies in Article 32

heari ngs, and specifies that the investigating
hearing officer has the authority of a mlitary
judge to nmake evidentiary decisions regardi ng MR
412."

Let's just do this first before | read
t he second one. | heard, Kelly, that you can
explain this to us, or Kyle, whoever.

LT COL McGOVERN: The outline takes -

the statenent may take it a bit beyond what EO
13669 said, nm' am

CHAI R HOLTZMAN: Okay.

LT COL McGOVERN: The EO states that
the new Article 32 hearing officer can use the
sanme procedures, especially pertaining to sealing
docunents, as those of a mlitary judge. It did
not specify that next rule where we said that RCM
405 inparts change, that the 32 officer can nake
determ nations regarding MRE 412 evidence. That's

an assunption that if they have the sanme ability
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as a judge to make seal ing decisions and do ot her
judge-like activities, then they would al so be
able to rule on MRE 412.

CHAI R HOLTZMAN: kay. So, in other
words, this first bullet point is slightly
i naccurate. |Is that correct?

LT COL McGOVERN: The 32 hearing
officer has the authority -

MS. FRIED: M. Sullivan, resident
expert in Mlitary Justice, also the Alternate
DFO part of the Alternate DFO can obviously
speak to that point. Can you clarify that? Isn't
that a -

MR. TAYLOR | think they mean
authority like a mlitary judge, not per the
mlitary judge. Go ahead.

MR. SULLI VAN The actual |anguage of
t he Executive Order was that the Article 32
i nvestigating officer, they could serve - the
power of the Article 32 Investigating Oficer,
and it said that the Investigating Oficer can

assune the judge's power to exclude evidence
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under 420. And it said that in exercising that
power the 32 10O should use the sane procedures as
set out in 412(e) which refers to notice of

encl osed heari ng.

CHAI R HOLTZMAN: So, basically, the
I nvestigating Oficer will have the sane
authority as a mlitary judge in terns of
excluding - the power to exclude evidence.

MR. SULLI VAN. That was part - it's
al so inportant to understand that before that
change the MRE, the Rules of Courts-Marti al
al ready said MRE 412 applies at Article 32
I nvesti gations.

CHAI R HOLTZMAN: Ri ght .

MR SULLI VAN: And so the fundanenta
change was them sayi ng, Investigative Oficer,
when you' re considering these 412 issues, apply
t he sane procedural protections for the victims
privacy that a mlitary judge would apply at
court-martial. That was the essential change.

CHAI R HOLTZMAN: Right. So, in other

words the Investigating Oficer has the sane
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powers as, and stands in the sane footsteps as a
judge in the sanme circunstance.

MR SULLIVAN: That's correct.

CHAI R HOLTZMAN: Okay.

VADM R) TRACEY: | think you're saying
t hey al ways did. Was the changes they have to use
t he procedures?

MR, SULLI VAN Yes, that's correct.

VADM R) TRACEY: Wiich is not what this
says. And what's the significance of using the
sanme procedures?

CHAI R HOLTZMAN: M. Sul livan, | guess
you're the -

MR. SULLI VAN. Yes, |'d be happy to
address that. So, before -

CHAI R HOLTZMAN: | know you're a guru.
| don't have to worry about the gender on that.

(OFf mcrophone comrent)

MR, SULLIVAN. So, the - before this
was adopted there was sone difference in
procedures about whether 1Gs could use the cl osed

heari ng procedure, for exanple. So, not all 1GCs
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woul d hold a closed hearing -
VADM R) TRACEY: | see.
MR, SULLIVAN: - under 412 at a 32.

VADM R) TRACEY: Ckay.

MR. SULLI VAN So, the essential change

here was the President saying, 32, hey, provide
t he sane procedural capacities that refer to

victims privacy that would apply in a court-

martial .

VADM R) TRACEY: Ckay.

CHAI R HOLTZMAN: So, | guess our first
issue is do we want to have a - do we have a
comment on the - that Executive Order? Is that
correct?

LT COL GREEN: | think one of the
i mportant things, ma'am is to take all of these
in context. You have the changes to Article 32
proceedi ngs, or you have the specific changes
fromthe EO from June of '14. You have the draft
proposed changes from Cctober of '14, which
further changed the rules, and then you have the

new Article 32 legislation which took effect for
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new procedures entirely for Article 32 which took
effect in the end of Decenber.

CHAI R HOLTZMAN: Okay.

LT COL GREEN: It's the sumtotal of
all of those changes, and -

CHAI R HOLTZMAN: Ckay. So, are we
breaki ng t hem down in sone kind of way that we
can make sense out of then? What are the issues
that are raised fromall three? They nay all be
t he sane.

LT COL GREEN. Yes.

CHAI R HOLTZMAN: They may have
different things in each one of them but could
you hel p us?

LT COL GREEN: | don't know that you
can break them down.

CHAI R HOLTZMAN: Wl |, then why are you
asking us to conment on -

LT COL GREEN. Well -

CHAI R HOLTZMAN. Wiy is that an issue
here, EO 13669? That seens to make perfect sense.

Am | mssing some - what | am m ssing here?
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LT COL GREEN:. There were concerns
rai sed by witnesses regardi ng the application of
13669 and what its effect - its exclusion or its
application of 412 to Article 32 hearings. There
were witnesses at the panel's hearing in Cctober
that tal ked about the - they specified problens
creat ed.

LT COL MGOVERN: It's page 61 of the
report.

CHAI R HOLTZMAN: Excuse ne.

LT COL McGOVERN: Senior Mlitary
Counsel or defense counsel argued that -
believe this is where it is.

LT COL GREEN. It's the paragraph right
above that.

LT COL McGOVERN: The mi ddl e paragraph
dealing with the constitutionally required
exception -

CHAIR HOLTZMAN: Is it on page 617

LT COL GREEN: Yes, ma'am

LT COL McGOVERN: Yes, ma' am

CHAIR HOLTZMAN: In the mddle
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par agr aph?

LT COL McGOVERN: The mi ddl e paragraph

MR, STONE: Isn't it the top one?

LT COL GREEN: It's the first one.

CHAI R HOLTZMAN: Ri ght .

LT COL GREEN: It was controversial.
Right. I think the staff in laying out these
different issues, ma'am and | realize it's
confusing. | think we're pointing out that issues
were raised to the panel about 13669 and its
application. There were additional discussions
about the inpact of the October proposed draft
EOQ. However, | think the panel has to | ook at
whether it's even possible to | ook at those in
t he context of the new procedures which were just
established at the end of Decenber. And sone of
t hese considerations in terns of how an Article
32 is conducted have conpl etely changed even from
t hose previous.

VADM R) TRACEY: So, do we know enough

to -
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MR, STONE: Well, but Footnote 407 is
still the - is the issue that | recall, that
they were worried that sone of the investigating
officers were not mlitary judges and didn't have
t hat background. So, they were hypothesi zing that
gi ving themthat new power could be kind of
troubl e because they just didn't have that
experience. W were throwi ng sonething at them
that they could just be designated to run the 32
because there was nobody el se there, and now t hey
have to make these difficult evidentiary
deci si ons.

CHAI R HOLTZMAN: | thought that the
i ssue wasn't that they were given new power to
make evidentiary decisions. | thought that the
new power they were given was to close the
heari ng when they made those evidentiary
decisions. Am | correct, M. Sullivan?

MR, SULLIVAN. | think that's right.

CHAIR HOLTZMAN: So, if it's only
closing the proceeding, that doesn't deal with

whet her they should or shouldn't have the power,
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but closing the proceedi ng sounds reasonable to
me, unless |I'm m ssing sonething.

MR STONE: It's because | think that
t he argunent before that was that the 412
deci sion shouldn't be nade until trial. Mybe
sonme investigating officers were doing it, but
there was an argunent that wait, that shoul dn't
be made until |ike the day before trial by the
mlitary judge.

LT COL MGOVERN: | think if you go on
to read M. Koffsky's comment that Kyle is
alluding to, there are so many changes in
protections now hope that these 412 issues wl|
not be litigated often. There's al so several
ot her changes in the past. Before a year ago, the
| nvestigating O ficer was not a JAGin the Arny,
so to have himperform ng judge-like duties in
rulings on 412 woul d cause concern. So, | think
it goes back to what Admiral Tracey was saying,
do we have enough information? As Kyle is saying
there's so many changes right now These are

I ssues to point out that we can have the panel
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nmoni t or .

LT COL GREEN. The ot her change from
when you heard this testinony in Cctober was at
the tine, the |l aw would have required two
different versions of Article 32 depending on the
date of the offense. So, the probability that you
woul d have Article 32s conducted under the
previous reginme still existed, but the FY15 NDAA
clarified that. And now all Article 32s since
December 26th are conducted under the new rul es,
so | don't know that the panel needs to spend a
| ot of time |ooking at the previous rul es other
than an interesting history of how we've gotten
to there. But, obviously, we're only a few weeks
old on what these new rules nmean for these
| ssues.

CHAI R HOLTZMAN: Well, if that's the
case then perhaps - then | think we need to -

my own view would be that we better take a | ook
at the situation in light of the newest rules, as
opposed to opining on things that may have

changed in the interim | don't know how t he rest
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of you feel.

MR TAYLOR It seens to nme that the
nost constructive thing we can do at this point
is not to | ook back as to whether the rules were
or were not w sely changed, but instead to
nonitor the changes to see what the inpact is
going to be on delivering the kind of services
that we want to deliver.

CHAI R HOLTZMAN: Wl |, that sounds
definitely reasonabl e.

MR. STONE: The recent |egislation took
care of the second bullet, too, didn't it? Didn't
it talk about - is that in the Fiscal Year 15
NDAA?

LT COL GREEN: No, sir. | believe the
constitutional rights exception was renoved from
513, but the -

MR, STONE: But not for 4127

LT COL GREEN. Was not changed for 412.

MR, STONE: All right.

CHAI R HOLTZMAN: Right. And in 513 only

inthe - only pretrial.
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LT COL GREEN. | think every - | think
the constitutional rights exception was taken out
of 513 entirely.

CHAI R HOLTZMAN: Ch, | thought it was
only pretrial. Wll -

LT COL GREEN: | believe it was renoved
as an exception to the privilege.

CHAI R HOLTZMAN: | find the
constitutional rights exception troubl esone
because it's at best redundant, since every
statute, every Rule of Evidence has to conply
with the Constitution. And so if it's not
redundant, then it's confusing, so |I'minterested
i n understandi ng why the - why they took out the
constitutional requirenent provision from513 and
left it inin 412,

LT COL GREEN: The staff's di scussion
about this, ma'am is the - and | think what you
heard - the JPP staff.

CHAI R HOLTZMAN: Okay.

LT COL GREEN: And M. Barto raised the

poi nt at your neeting that 513 is a rule of
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privilege; whereas, 412 is a rule of rel evance.
So, a rule of relevance, there nay be other
constitutional requirenents that are just
different froma rule of privilege. Qoviously,
there are other privileges, priest-penitent,
attorney-client where there are nore absol ute.
There are other state franeworks that provide a
nore absolute privilege that don't include a
constitutional exception or constitutional review
under psychot herapi st privileges. But 412, MRE
412 mirrors the federal rule inits
constitutional exception, and so -

CHAI R HOLTZMAN: That doesn't nean t hat
it's right.

LT COL GREEN: Yes, ma'am So, that's
what the panel has heard in ternms of why that
di fference mght exist. And the NDAA only renoved
it from513, it didn't tal k about -

CHAI R HOLTZMAN: The NDAA, | thought it
was the executive -

LT COL GREEN: No, ma'am The NDAA -

the FY 15 NDAA renoved the constitutionally
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required exception from513. It requires the
Presi dent to change 513 to do that.

CHAI R HOLTZMAN: Okay.

LT COL GREEN: And that's effective in
June. 412 is not changed.

MR. STONE: And | think your next issue
says what we're being left with. | think that's
21, what we're tal ki ng about.

CHAI R HOLTZMAN: Well, it could be but,
| nean, it's obvious - well, okay. W could go
to 21 and then go back to the second bull et of
20, if you want.

LT COL GREEN. Can - nmmybe just to
clarify one thing, ma'am The issue in terns of
the draft EO and its change to renove the
constitutional rights exception for Article 32
heari ngs, what you heard fromthe Ceneral
Counsel's office is that the pretrial hearing
provided in Article 32 does not establish the
constitutionality issues. There's no right of
confrontation in a pretrial hearing, so the

gui dance was you coul d renove the constitutiona
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exception fromthere, but because of the
confrontation rules required that's why it exists
in 412 for courts-martial. So, that's really the
only distinction as to why it was renoved from
32s, but only for that limted section of the
judi ci al process.

CHAI R HOLTZMAN: | nean, you have a
right of confrontation with a witness, but you
don't have a right of confrontation when it cones
to a docunent?

LT COL McGOVERN: No, ma'am Wth the
new 32 - at Article 32 hearings you don't have
the sane rights of confrontation as an accused as
you do at a court-martial.

MR, STONE: It's nore |ike a grand
jury. It's limted cross-exam nation of evidence
because you're just trying to show probabl e cause
to go to trial

CHAI R HOLTZMAN: So, the determ nation
that's made in Article 32 that this is evidence
is adm ssible, is not binding on the trial judge?

It's not binding on the trial judge.
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LT COL McGOVERN: No, not at all. No,
am

CHAI R HOLTZMAN: So, just the
prelimnary determ nation.

LT COL McGOVERN: The Rul es of Evi dence
are loosely applied at - in general outside of
412.

CHAI R HOLTZMAN: So, what woul d t he
i npact be if the investigative officer said yes,
you can cross-exam ne? How would this work in
practice, because a witness isn't even taking the
stand?

LT COL GREEN: | think it would be the
opposite of that, ma' am Because of the
constitutional rights exception is no |onger
applicable, it carves out a large portion of the
evi dence that woul d otherw se potentially be
considered at an Article 32. It Iimts the
avenues through which a defense counsel could
of fer that evidence.

CHAI R HOLTZMAN: But the constitutional

rights exception isn't going to - there's going
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to be no confrontation i ssue because the
witness/victimis not taking the stand any nore.

LT COL GREEN. And you're right.
nmean, you're looking at it in the context of the
new Article 32 procedures.

CHAI R HOLTZMAN: Ri ght .

LT COL GREEN: And that's the
difficulty, is it my be that this is - but,
obvi ousl y, docunentary evidence could still be
provided and still raise 412 issues.

CHAI R HOLTZMAN: |' m not tal ki ng about

- | was conparing it to 513. | was not conparing
it to docunments under 412.
(Si nul t aneous speaki ng)

MR, STONE: The victimm ght want to
take the stand at that hearing because of other
considerations at issue. She mght want to -

LT COL GREEN. The rules still apply,
but it's within the context of the broader rules
of the new procedures for the hearings.

VADM R) TRACEY: Is this a fruitful

di scussion until we actually see what the new
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rul es are, and how they affect this?

CHAI R HOLTZMAN: Well, to sone extent
it is, but it's very conplicated to say the
| east, because you have the practical question of
how this is going to be inplenented practically.
| nmean, what woul d happen, | guess in the past,
is that the defense could call the victimin an
Article 32 proceeding. |I'msaying this because
I"mtrying to nake sure | understand it. Could
call the defendant - could call the victimin an
Article 32 proceeding, and cross-exam ne that
vi cti m about her whol e sexual experience. This
woul d not necessarily be for the purpose of
getting facts that woul d be exonerative, but
possi bly to discourage the victimfrom going
forward at all in this proceeding. And if you
couldn't close the hearing, this would be in
public, and it could be really humliating, and
really enbarrassing, and really awful for the
victim So, now flash forward - fast forward to
present.

LT COL McGOVERN: So, ma'am if you

Neal R. Gross and Co., Inc.

(202) 234-4433 Washington DC www.nealrgross.com




10

11

12

13

14

15

16

17

18

19

20

21

22

coul d back up.

CHAI R HOLTZMAN: Ch, you want nme to go
back further?

LT COL McGOVERN: No, right there. |If
you then went to trial, there would be 412
notions before the mlitary judge -

CHAI R HOLTZMAN: Ri ght .

LT COL McGOVERN: - who could still
exclude that evidence so it doesn't cone before a
mlitary judge or a panel.

CHAI R HOLTZMAN: Ri ght. So, the
useful ness at a 412 of that information would
have been what for the defendant, aside from
hum liating -

VADM R) TRACEY: Useful ness of the
Article 32, you nean.

CHAI R HOLTZMAN: Yes, the - all of the

VADM R) TRACEY: Article 32.
CHAI R HOLTZMAN: Ri ght. Bringi ng out
all the stuff about the defendant - the victinls

past. What good would it do defense?
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MR, STONE: 1'll give you a
hypot heti cal .

CHAI R HOLTZMAN: Okay.

MR, STONE: |I'm making this up but, you
know, a young woman attends this party where
everybody is basically drunk, and afterwards she
says | was raped by so and so. And the defendant
conmes in and his counsel says the lights were
|l ow, we were all drunk. | don't know how she
could identify him She's picked the wong guy.

It was sonebody el se who went in the roomwth
her, not my client.

It mght be a difficult enough
i dentification that the prosecutor mght say to
the victimyou' re going to need at this Article
32 to explain how you weren't so drunk that you
could identify that it was himand not one of the
ot her 20 guys at the party who were simlar
hei ght, and you're all drinking. Explain how you
weren't so drunk that you know it was him and so
she m ght want to take the stand and then they

m ght ook to try and say based on her sexua
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hi story that she's had a big sexual history and
she's always gotten it wong.

So, | nean, the circunmstances can cone
up that that m ght happen, and at the Article 32
the Investigating Oficer mght say okay, this is
a hard enough identification. I"mgoing to all ow
a very broad scope of cross-exam nation. | want
to hear everything about her, because | have to
first decide if she really could identify him |
don't know if this has happened before, and they
get this out, sonme of this, by |ooking at her
sexual history. When it gets to trial, it's not
all together clear that the sanme thing is going
t o happen.

CHAI R HOLTZMAN: Yes, it's not a great
hypot heti cal, though.

MR, STONE: | know, but every crazy
hypot hetical is what happens at trial.

CHAI R HOLTZMAN: Okay.

LT COL HINES: | think the useful ness
of the result, in answer to your question, at the

32 the Governnent has got to establish a probable
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cause. And | think the useful ness of that
information, | think, what sone of the defense
counsel who testified were conplaining about is
if you foreclose themfrombringing up this
evidence in front of the Investigating Oficer,
you prevent themfrommaking a credibility, or in
fact chall enging sonme would say the victinis
account. And then not only naking that case to
the Investigating Oficer, this is a difficult
case for the Governnment. But al so naking that
case woul d be Convening Authority for - if the
| nvestigating O ficer, neverthel ess, recommends
that it goes to a felony |level court-martial, the
def ense counsel can still show that evidence to
t he Convening Authority and say, Admral or
General the Governnment can't prove this case
beyond a reasonabl e doubt. Maybe you shoul d
dism ss the charges. So, | think that's part of
t he conplaint --

MR. STONE: Sounds |ike he's seen one
of nmy crazy hypothetical s.

LT COL GREEN: But | think what's
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i mportant is that the procedure, the standard for
that Article 32 and what the decision that's
expected fromthat Article 32 has changed
dramatical |l y.

CHAI R HOLTZMAN:  Because now f ast
forward to present. The victimis not going to
t ake the stand.

LT COL GREEN. |Is not obligated to,
yes.

MR. STONE: She's not obligated, but
she mght. |If the prosecutor in the case said,
you know, your first statenent to the
i nvestigating officers were | think it was him
and then later - and you kept putting the word
“think" in there, he could say to her |I'm happy
to take this case to an Article 32 and try and
try it, but you're going to need to positively
identify this guy fromthe stand, or that Article
32 officer is not going to find that you
identified himsufficiently. Everybody was drunk
at that party. There's a mllion witnesses to

t hat .
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That's not so far off the hypothetica
fromthe Naval Acadeny case. That's why |
suggest ed what happens at a party doesn't always
stay at the party.

CHAI R HOLTZMAN: So then this is a
guestion. So the victimcould take the stand in
an Article 32 proceeding, mght take the stand.
And then woul d be exposed to a cross-exam nati on,
a substantial cross-exam nation. And the first
guestion that's raised is should the standard be
as part of the basis for the judge to nmake a
decision - | mean, the investigative officer or
whoever is nmaking it, whether that little
exception to the constitutional rights should be
in that determ nation under 412 or not. And then
do you have the issues in 21? Is that correct?

MR, STONE: Yes.

LT COL GREEN: And the nuance there is
obvi ously under 21, you're now at trial, and the
constitutional exception renains a factor,
constitutionally required exception renmains a

factor at trial.
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CHAIR HOLTZMAN: It doesn't remain a
factor. The Constitution remains a factor. The
| anguage of the statute is not a factor. The
j udge can al ways decide that sonething is
constitutionally required whether the statute
says it or not.

LT COL GREEN:. Ri ght.

LT COL MGOVERN: | think it may go to

- if you look in the report, na'am they explain

at trial the U S. v. Gaddis case basically said
that the constitutionally required | anguage wl |
al ways trunp that bal ancing test that they do for
t he probative value versus the privacy interest.
So, if you renove the constitutionally required
exception according to M. Koffsky at the Article
32 fromexplicitly still allowng that, then you
are really limting the Gaddis case from appl yi ng
to 32s, that that constitutional right will not
trunmp the victinms privacy interest at 32 because
according to M. Koffsky, an accused does not
have a Si xth Anendnent right to confrontation or

to present a defense at Article 32, so the draft
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EO is designed to limt the use of 412 evidence
at the 32, but defense attorneys have said
t hey' re nervous about that. So, does the panel
want to comrment on it, that it looks like it's a
nove in the right direction, or that you want to
nonitor it, or it's already just so redundant and
confusing, it doesn't matter whether it's
el i mnated or not?

MR, STONE: | think we could go back to
M. Taylor's suggestion frombefore, that it
m ght be worth keeping tabs on how many tinmes 412
evi dence was noved for that they didn't get at
the Article 32 hearing, that they then did get in
at the trial. That's all

CHAI R HOLTZMAN:  But | want to go past
that. | nmean, | think that's okay, but |I have two
i ssues. One is, what happens in cases where a
substantial amount of evidence is allowed in an
Article 32, and what does this do to the
wi |l lingness of victins to go forward? And to what
extent is it really required in the Article 32?

And are they interpreting this too broadly?
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That's ny sense.

l"msorry, Kelly. | really respect
your brilliance, and M. Koffsky's brilliance,
but saying something is constitutionally
required, if it's not constitutionally required
doesn't nmke it constitutionally required. So, if
the Constitution doesn't apply to Article 32
hearings, saying it's constitutionally required
I s nmeani ngl ess.

LT COL McGOVERN: Right, and | think
totally elimnate it. Yes, ma'am | think that's
why they want to elimnate it.

MR. STONE: Yes, that's why they want
to take it out.

CHAI R HOLTZMAN: No, but who's taking

it out? thought it just applied to 513, not to -

MR, STONE: No, but that second bull et
is the JSC recomending in Cctober '14 -

CHAI R HOLTZMAN: Oh, |'m sorry.

MR STONE: - that it cone out.

CHAI R HOLTZMAN: | m sunder st ood.
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MR. STONE: They listened to you.

CHAIR HOLTZMAN: | didn't read it.

MR. STONE: They listened to you.
They're foll ow ng you.

CHAI R HOLTZMAN: Ckay, fi ne.

MR. TAYLOR So, | think that what you
were saying is actually what M. Koffsky did say.

CHAI R HOLTZMAN: Oh, okay. Fine. Ckay.
l"msorry. | thought you were saying that it
shoul dn't apply, but | apol ogi ze. Pl ease forgive
me.

LT COL McGOVERN: You are in support of
renovi ng constitutional rights exception at 32s,
ma' anf?

CHAIR HOLTZMAN: | am but | don't -

MR. STONE: That probably was the | ast
one, two, three, four, five, six words in the
next one that suggests that that doesn't cone
into being, and that they're still deciding at
the Article 32s -

LT COL McGOVERN: That's not at the -

MR, STONE: Oh, no, that's not at the

Neal R. Gross and Co., Inc.

(202) 234-4433 Washington DC www.nealrgross.com




10

11

12

13

14

15

16

17

18

19

20

21

22

224

federal - no, that's right. That's at trial, so
t hat' s okay.

LT COL McGOVERN: This is nore to do
with the U S. v. Gaddis case, sir, on page 62 and
63 of your report.

CHAI R HOLTZMAN: What are we deci di ng
first of all on 20, bullet 2? Is there any
obj ection to supporting the decision of JSC
Oct ober 14t h about the constitutional right
exception?

MR. STONE: No objection to supporting
t hat .

CHAI R HOLTZMAN: Okay. Issue 21. |I'm
sorry, could you just explain that point, Kyle?

LT COL GREEN:. There was sone
di scussion in the report just in terns of how the
judge is nmaking the analysis and in terns of
which is covered first. And there was di scussion
that the judges are not necessarily always
| ooki ng at the bal ancing test froma sense of
first determining if, in fact, the evidence is

relevant to start with, or it's not unfairly
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prejudicial to the victim And they're first

| ooking at the constitutionally required
exception, and then that it is opening the door
to nore evidence comng in then woul d necessarily
be brought in.

LT COL McGOVERN: W heard testinony
that 513 does require this initial hearing for
themto show why the defense is conpelling
production of this evidence. And that step isn't
required explicitly by 412.

MR, STONE: The sane kind of protective
procedures are parallel.

LT COL McGOVERN: There is a case which
illustrated, | think the Marine Corps, that sone
judges do do this to insure okay, it sounds |ike
this information will be relevant to prove
identification. But if they can't first prove
that, then they don't even get to the bal ancing
test.

MR. STONE: Right, but they don't go
into her history until they see that it's

rel evant evi dence. Yes.
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CHAI R HOLTZMAN: | think that that

know that it's only unfairly prejudicial to the
victim it's prejudicial in the general sense.
could be prejudicial in the sense that it's so
confusing, and so inflammatory that it affects
the fairness of the trial itself. | don't know
that it would just be the victim AmI| wong?
LT COL GREEN: No, there are two
bal anci ng tests conducted in a 412, first
relative to victims privacy interest, and seco
relative to a 403 bal ancing test, just for -
CHAI R HOLTZMAN: Ri ght. So, the 403
bal anci ng test, you don't need the word "to the

victim' in there. Right? The words "to the

evi dence not outwei gh the danger of unfair

prejudice to the alleged victims privacy?
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MR. STONE: Yes.
CHAI R HOLTZMAN: Okay. So, am | wong?
LT COL McGOVERN:. The bal anci ng test
Gaddi s does make it - does the value of the
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CHAI R HOLTZMAN: Well, that's - is
that the - is that what we're tal ki ng about
here, that bal ancing test?

MR. STONE: We're tal ki ng about both
tests.

CHAI R HOLTZMAN: The second one.

MR. STONE: Yes.

CHAI R HOLTZMAN: This is the second one
about the victims privacy is a little bit of an
| ssue.

MR. STONE: Right. The idea is should
you have this prelimnary show ng before you get
to the other. And I think the answer has to be
yes, because having that prelimnary show ng
alerts the tribunal, mlitary judge, that this is
the tine he listens to the Special Victims
Counsel . It may be that the prosecutor thinks he
needs this to nake his case, but this is where
the victims interest diverges typically fromthe
Victims Counsel if his client says if they're
bringing out nmy whole history, | don't even want

this case to go forward. You know, this hits the
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newspapers, and the rest of ny life I'm you
know, |'m ashaned of ny life. So, by having that
special, that first determ nation you mark the
time without it being mssed |ike under 513. It's
a useful step. It's a clear step. Everybody knows
it's going to cone, and that's where the Victims
Counsel is listened to for whatever persuasion he
has. And where the victimgets to say her piece

t hrough her counsel. As | say, that may diverge
fromthe prosecutor. | frankly think if you' d had
this again in the Naval Acadeny case, the wonan
m ght not have gone forward at that point.

LT COL McGOVERN: Well, | think if you
| ook on page 64, you see the witten statenent of
"W would Iike to see the bal ancing test
clarified.”

CHAI R HOLTZMAN. Who is the "t hey?"

LT COL GREEN: It was a statenent from
M randa Petersen from POD, and Ryan CGuilds, the
Victims Counsel who's worked with a nunber of
victinms in a pro bono capacity.

MR, STONE: 4207
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LT COL MGOVERN: |s it that bal ancing

test would be trunped by the constitutional

rights -

MR. STONE: Ri ght.

LT COL McGOVERN: - of the accused,
will they even end up doing a bal ancing test?

MR. STONE: So, now it goes to |Issue
22. Right?

CHAI R HOLTZMAN: Wait a m nute. So,
what have we deci ded about 21?7 Ckay. | guess ny
concern, though, about this, and this is an issue
| think that Judge Jones was concerned about, and
really alerted nme to, is that the issue about
unfairly prejudicial, to the victims rights, is
that the balancing test in 412? Yes, | guess so.
| think so.

LT COL McGOVERN: According to Gaddis
it istothe victim -

CHAI R HOLTZMAN: | nean, naybe -

LT COL McGOVERN: The victinm s privacy.
Unfair prejudice to the alleged victims privacy.

CHAI R HOLTZMAN: Ckay. Fine. Right,
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right. Ckay. So, that's the first test. Okay. So,
i s anybody objecting to supporting |Issue 217
kay, |ssue 2. "Should MRE" -

LT COL McGOVERN: Can | go back to 21
ma' an? I n your reconmendation -

CHAI R HOLTZMAN: Sur e.

LT COL McGOVERN: - you think that it
shoul d be clarified or nodified? Are you asking
DoD to take a | ook at that? How do you want us to
phrase the recomrendati on?

MR, STONE: We just nmde it as a
recommendati on. In other words, we adopted what
t he speakers to us in the hearing said.

MR. TAYLOR It shoul d be changed.

CHAI R HOLTZMAN: It shoul d be changed.

LT COL GREEN: | nean, it's an
Executive Rule, so it would be your
recommendati on -

MR, TAYLOR It should be changed. |
think that's at |east what | think our
recommendation is.

CHAI R HOLTZMAN: But we're not
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suggesting they study it further. Should MRE
412(c)(3) be anended to clarify that the victinis
privacy is a legitinmate issue - interest under
t he Suprene Court precedent? And whi ch precedent
are we tal king about?

LT COL McGOVERN: That was the civil
case.

MR. TAYLOR The Jaffee case, | think

CHAIR HOLTZMAN: I'mreally sorry that
we're | ooking at these issues wthout Judge Jones
because | know she woul d have sonething to say
about it.

MR. STONE: This is the question
whet her Jaffee v. Rednond conpletely overtook
Pennsylvania v. Ritchie, which sort of left the
guesti on open.

MR. TAYLOR This is on page 6,
Par agraph E of the staff summary.

CHAI R HOLTZMAN: \Were is the staff
sumary? Page 6? That's staff outline. Staff
report?

MR. TAYLOR | gave you the wong cite,
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| think.

CHAI R HOLTZMAN: Yes, here we are.

LT COL McGOVERN: This is referring to
Foot note 420 on page 64 -

CHAI R HOLTZMAN:  Wait, wait. Ckay.

LT COL McGOVERN: Ms. Petersen and M.
Ryan CGuilds stated that there was a legitinate
i nterest under this Dallas Suprene Court
precedent. W need to go back and cite that case
for you.

LT COL GREEN: | think their witten
statenment tal ked about Gaddis, the Gaddi s opinion
whi ch is a CAAF opi nion established obviously
that the constitutional exception wll always
trunmp victims interest. And so | think their
assertion was that that case gets it wong if the
victims privacy interest is a legitinmate privacy
interest, and the analysis in Gaddis woul d have
been different versus the review of a
constitutional interest versus privacy interest.

MR. TAYLOR | don't think I know

enough about that to say that | agree with it.
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MR STONE: 1'd like to say sonething
on this point, because at one of our early
heari ngs when | asked about certain
constitutional rights, | was told in no uncertain
ternms that unless a case in the Suprene Court
says it applies to the mlitary, then certain
constitutional rights do not apply to the
mlitary. And | was later furnished, | think we
all were, with a meno |isting about 20 Suprene
Court cases that either do or don't specifically
i ncorporate certain federal constitutional
rights, like a jury trial, jury of your peers, to
the mlitary. So, the argunent was made when |
asked about certain due process issues, well, the
Suprene Court has never said that due process
i ssue applies in the mlitary cases.

In light of that and those cases, yes,
then | think I"'min favor of |ssue 22, that what
t he Suprene Court has said as to the rest of the
country as to victims privacy also applies in
mlitary cases. There isn't a void that has never

been filled that the mlitary can ignore Jaffee
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v. Rednond and Pennsyl vania v. Ritchie, and those
cases. They're going to have to attenpt to foll ow
those as well as everybody el se.

CHAI R HOLTZMAN: What has the Suprene
Court said with regard to the right of a victim
under 412?

MR. STONE: In the Jaffee v. Rednond
case, they said that the right of confrontation
woul d have to yield to the victims privacy,
because they said that if it didn't, it would
totally chill people's desire to go to various
counsel ors. They woul dn't go. The evi dence woul d
not exi st because people would realize the right
I s opened up every tine that this gets an issue.
They even say it would be |ike a defendant
doesn't have a right to counsel if you could then
put the counsel on the stand when you thought the
defendant wasn't telling a straight story and
start cross-exan ning himabout what the two of
t hem spoke about. The defendants woul d stop
talking to their counsel.

So, they said the sanme thing is true.

Neal R. Gross and Co., Inc.

234

(202) 234-4433 Washington DC www.nealrgross.com




10

11

12

13

14

15

16

17

18

19

20

21

22

This is what they said in Jaffee v. Rednond, that
if that privilege isn't upheld, people are going
to stop going, in which case they said the

evi dence won't exist, so we're not depriving
anybody of anything. At the tinme those kinds of
statenents are nade they're expected, and they
are, in fact, not going to be disclosed so,

t herefore, we should honor that.

Now, the argument was it was in the
context of a civil, not a crimnal prosecution,
so people said oh, well then naybe it doesn't
apply to crimnal prosecution. But there are
courts around the country who have said no, no,
no, you're right that that was not itself a
crimnal prosecution, but the principle that it
said there, in fact, applies civil and crim nal
cases. And there's quite a few cases that have
said that, but what |'mjust saying is whatever
it said, we would be saying mlitary judges have
to struggle with that. They can't say oh, by the
way, don't even consider those two cases because

what ever we're saying here today al so applies in
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the mlitary, that the privacy of victins is
different in a mlitary court, even though those
victinmse may not be mlitary nenbers. They may be
civilians who are raped by a mlitary person, but
they're not getting the sane privacy rights.

LT COL GREEN: And the -

MR. STONE: That's the issue.

LT COL GREEN. |I'm sorry. The
recommendati on from POD was to nodify the rule to
i nclude a specific statenent that would exactly
overcone, it says to say the victims privacy is
a legitimate governnmental interest that pronotes
good order and discipline in the Arnmed Forces.
So, | think their nodification woul d extend that
and make it clear that that constitutional
concern within the mlitary would not be the
sanme, or not be different than the application
t hroughout ot her jurisdictions.

CHAI R HOLTZMAN: But the problemis
we're really conparing apples and oranges, with
all due respect, because those cases did not

i nvol ve crim nal cases.
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MR, STONE: No, the other one did.
Pennsylvania v. Ritchie was a crimnal case.

CHAI R HOLTZMAN:  Ckay.

LT COL McGOVERN: But Jaffee was a
civil case dealing with privilege to nedi cal
counseling. Here we're tal ki ng about 412 evi dence
as Kyl e distinguished before.

MR. STONE: Ri ght.

LT COL MGOVERN: One is dealing with
the privilege, and so it's nore absol ute
| egitimate privacy interest in your nental health
record.

MR, STONE: That's right. And we are
not saying in this statenent that Jaffee v.
Rednmond neans XYZ, and it applies. We're sinply
sayi ng, and maybe we should put it slightly
differently, that whatever a victims privacy
right is outside of the mlitary trial context,
also applies in the mlitary trial context. They
don't have no victims constitutional right,
what ever you think that turns out to be. So, that

the mlitary judge gets to consider it, not that
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he says, "I don't even | ook at that here, because
they didn't say that applies in the mlitary

base." He says "Okay, |'Il decide if | think it
applies.”

LT COL McGOVERN: But don't they do
that according to Gaddis in the bal ancing test?

MR STONE: | don't think so. At |east
that's - | guess I'd have to |look at it again,
but | don't think so.

LT COL MGOVERN: |'"mjust trying to
clarify for recomrendati on purposes, if you added
that it was a legitinate interest, victims
privacy is a legitinmate interest for the judge to
consider, would that trunp, according to your
opi nion, the constitutional rights of the
accused?

CHAI R HOLTZMAN: He's making a
different point -

LT COL McGOVERN: Ckay.

CHAIR HOLTZMAN: - | think. And if |

state it, then you tell nme I'mwong because |'m

trying to understand what you're saying. | think
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what he's saying is, it is not taking a position
on what the privacy right is in a crimnal trial
before in the mlitary justice system He's
sayi ng whatever that right is that's determ ned
in the civilian system crimnal or civil, that
privacy right, the sane right should apply - not
civil or crimnal, but in crimnal cases, that
sanme privacy right should exist in the mlitary
justice system whatever that right is. He's not
saying that it does trunp or it doesn't trunp, if
t he Suprene Court of the United States says, for
exanple - am|l right?

MR, STONE: Yes.

CHAI R HOLTZMAN: | f the Suprenme Court
of the United States were to say that in a
crimnal trial that the privacy rights of the
victimtrunp the defendant's constitutional
rights to confrontation, let's assune that were
the case, that that would also apply in the
mlitary. |If the Suprenme Court, on the other
hand, were to decide that it doesn't trunp, that

woul d apply in the mlitary. Just that the
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mlitary shouldn't have a separate system for
victims privacy - fromthe systemin civilian
courts, crimnal courts.

MR. STONE: And that the mlitary
victinms whether they are or aren't Arned Forces
menbers should be entitled to that same right.
Yes.

LT COL McGOVERN: Just go back to
Article 6(b) now, which articulates what victinis
rights are in the mlitary. And we have Gaddis
saying that they weigh the privacy interest in
t he bal ancing test, so I'mnot sure where -

CHAI R HOLTZMAN: This may make no
difference -

LT COL McGOVERN: - the testinony of
that there's a problem

CHAI R HOLTZMAN: Ri ght, there nay be no
problem and there nay be no issue. Al that he's
saying is whatever it is in the crimnal - am|l
wrong?

MR STONE: Well, | want to contradict

her on Gaddis for a mnute. Ckay? Even the
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sumary enphasi zing that the victims privacy
just cannot override the accused's constitutional
rights. One presenter noted that MRE 412 appli es,
bl ah, blah, blah. If Brady is involved, if it's
actual ly excul patory, then the Suprene Court
rulings as | read them say the privacy rights
give way, if it's actually exculpatory. If it's
not excul patory but it's just inpeaching, she's a
bad person because she did this, that, and the

ot her thing, then they don't overrule it. So, it
depends on the context and the facts. So, all
we're saying is that the civilian cases, the non-
mlitary cases on privacy interest of victins are
applicable, and mlitary judges have to | ook at

t hem and apply them They can't say "Ch, show ne
a mlitary case on victins privacy, or |'m not

going to consider it." They have to | ook at the
case |law out there. That's what we're sayi ng.

MR. TAYLOR And you're unconfortable
with that for sone reason.

LT COL McGOVERN: When there's no

mlitary precedent, we cite civilian cases to
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i nfl uence the opinion of the judge.

MR, STONE: But in this case, in
effect, | guess what we're saying is depending on
where those cases cone from the civilian cases,
they're going to trunp prior mlitary decisions
that didn't really want to recognize a victims
privacy, that say oh, this is sonmething new |
don't know what this nmeans. You don't get it.

CHAI R HOLTZMAN: | think what he's
coming fromis fromthe prenise that not al
constitutional rights are included. And where
you're conming fromis Rule 6(b) -

LT COL McGOVERN:  Just that we have a
MIlitary Justice System and Congress has
articulated rights to mlitary victins, and we
have case | aw saying how they're bal anci ng those
interests. So, | saw the scope of the
recommendati on here, are you going to add
| anguage to 412 saying that there is now a
|l egitimate i nterest under sone Suprene Court
precedent. What does that add or take away from

the Mlitary Justice practice? | feel like we're
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kind of on a tangent because we haven't
identified that there is a probl em whet her or not
past constitutional victims rights apply, so
based on the testinonies received and case | aw
you' ve received, would your recommendati on be
that this | anguage shoul d be added, or it needs
further study, or nonitoring?

MR, STONE: Ckay. My answer is yes,
there was a problem and that's why we have al
this legislation about victims privacy interest
in the mlitary in the past. And Article 6(b) is
a statute, it's not the Constitution, so Article
6(b) standing al one couldn't overconme a purely
confrontational clause, constitutional challenge
by defense counsel that says | want to inpeach
her. | want all that evidence. And that's why you
have to say the Suprene Court standard applies
because the Suprene Court standard is it doesn't
overcone a Brady challenge. If it's excul patory,
t hat defense counsel gets it. But it may well
overcone a challenge that's purely based on

want to see it, Your Honor, because everybody
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knows she's been around and been the girlfriend
of everybody on base. That's why you have to say
t hat .

CHAI R HOLTZMAN: | guess ny concern
about this is I'mnot 100 percent confortable
with the idea that a victims privacy is enough
of an interest if the defendant, assum ng that
it's relevant, nost of the stuff in ny viewis
conpletely irrelevant froma | ogical basis. |
nmean, it goes back to the idea if a wonan ever
said yes, she can't say no. So that's of course
|l ogically, as well as factually not correct. But
assum ng that we get past the rel evance, which |
woul d apply an extrenely strict standard to, |
don't know that a defendant's right
to confrontation at a trial should be trunped by
this. I'"'mnot saying that it shouldn't.

MR, STONE: Jaffee was really a
| andmar k deci sion in saying that.

CHAI R HOLTZMAN:  Well, it wasn't a
crimnal case, though?

MR STONE: Well, but it's -
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CHAIR HOLTZMAN: But that's a very
| mportant -

MR STONE: It's a pretty serious
case.

CHAI R HOLTZMAN: | understand. Seri ous
is different fromgoing to prison.

MR, STONE: Well, Shrader is a case

that's cited all the tinme. That's anot her federal

case.

CHAI R HOLTZMAN: Ckay. |'m agnostic
still on this point.

MR. STONE: | understand.

CHAI R HOLTZMAN: | just see that there
are - you know, to ne it's -

MR, STONE: What would you like to do
her e?

CHAIR HOLTZMAN:  Well, | want to know
what the rest of you want to do. |'mnot sure

that MR 412 should be clarified yet. | think we
shoul d see how the new rules are working in terns
of protecting victims privacy. W have sone tine

to nonitor that.
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MR, STONE: So, track it.

LT COL GREEN: In terns of what the
panel has received, the panel received one
witten input on this. W have not received
additional views to determine if there are other
perspectives on this, other than the one that you
have recei ved, so other than this di scussion
there's nothing el se we have on the point.

VADM R) TRACEY: Do you want to ask
for additional information?

CHAI R HOLTZMAN: We could. | nean, |
don't know that we need to nake a reconmendati on
on this point right now | nean, | would |ike
nore information, and I'd like to nonitor this a
bit. I'"d like to get a better sense of how this
is working. I'd like to get a better sense of
whet her mny deci sion m ght be affected about how
judges are determning the issue of relevancy. If
t hey have a very broad sense of rel evancy instead
of a strict, narrow, |ogical sense of relevancy,

t hen maybe you have to go to this because they're

not interpreting the statute properly, or maybe

Neal R. Gross and Co., Inc.

(202) 234-4433 Washington DC www.nealrgross.com




10

11

12

13

14

15

16

17

18

19

20

21

22

that's where you have to put the focus on. But
|"mnot sure if |I'mbalancing two interests here,
due process and privacy. It's very tough. | just
raise it. I'"mnot saying | have a concl usion.

MR STONE: | think we should have
sonebody cone and speak to us about those two
cases.

CHAI R HOLTZMAN: Okay. And how it's
wor ki ng actually in the mlitary, too, would be a
very good, howit's actually being interpreted. |
mean, we did hear sone testinony about that, but
maybe there are nore cases on this. | don't know.
Kelly, you're smling. W nust have done
sonet hing right, huh? Well, what do you think?

LT COL McGOVERN: | think based on the
testinony you received it's good to nonitor with
all the change.

CHAI R HOLTZMAN: How do you feel, M.
Tayl or, about this?

MR, TAYLOR Well, yes, | think I
started this conversation by saying | didn't

think I had enough information to have a judgnent
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on this, and that's -

CHAI R HOLTZMAN: We haven't enli ghtened

you?

MR. TAYLOR Wth all due respect to
bot h of you. | have enjoyed the conversation, but
| would still like nore information, | suppose,

for a lot of the reasons that Kelly said, in
addition to which that was a different case. It
had to do with a psychot herapi st privil ege, as
opposed to these kinds of records. And again,
with great respect for you, M. Stone, 1'd just
li ke to think about it sone nore.

CHAI R HOLTZMAN: Admiral ?

VADM R) TRACEY: Fi ne.

MR, STONE: 1'll go along with whatever
the majority wants. That's fine.

CHAI R HOLTZMAN: You don't even have to
go along. You can wite additional views to this
recommendati on, you know.

MR. STONE: Yes, okay. Well, I'Il
reserve ny views at this point.

CHAI R HOLTZMAN: Yes. All nenbers have
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that privil ege.

MR, STONE: Yes.

CHAI R HOLTZMAN: kay. |ssue 23. So,
| ssue 23 would apply - let ne read it. "Should
412 be nodified to elimnate the constitutionally
required exception which some presenters argue is
presuned. " That nodification would apply then
only to the trial, so we should elimnate the
constitutionally required exception at trial,
whi ch some presenters argue is presumned.

Have we heard any evi dence about how
it's been applied at trial, as opposed to the
Article 32? Do we have any indication that there
have been issues about the focus as far as |'ve
been able to understand, is that the real
probl ems on 412 have been at the Article 32
stage? But | could be wong about that. | nean,
is this a big issue at trial, as well as it was
in 32?7

LT COL MGOVERN:  Your official task
according to your charter is to review records

concerning 412 and 513 -
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CHAI R HOLTZMAN:  Ch, okay.

LT COL McGOVERN: - which we found
may be challenging due to the fact that all the
records are seal ed. So, otherw se, you' re going
to be relying on the limted testinony of the
peopl e appeari ng before you. So, | woul d suggest
we continue to work on how we can actually access
records to see how constitutionally required is
being applied at trials, and if we can't do that,
then we find other ways to give you that
I nf ormati on.

CHAI R HOLTZMAN: That's a good point.
May | ask a question? Can we get an unseal i ng
order if the information, the nanes of the people
are redacted?

LT COL McGOVERN: Well, only a court of
conpetent jurisdiction can unseal records,
according to UCMJ, but Col onel Hi nes had
suggested that we work towards getting sone sort
of limted protective order for the staff to pul
cases and possibly then conpile information for

you so that you can nmake an anal ysis.
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CHAI R HOLTZMAN: That | think would be
real |y hel pful

MR, STONE: | thought this question was
going to your repeated point, which I think is
right, that the exception shouldn't say
constitutionally required exception because then
it's presuned. It exists or it doesn't exist,
there's no presunption. You |l ook at the question
and you do it. | thought they were trying to
address what you said, which | agree wth.

CHAI R HOLTZMAN: Yes. Well, | -

LT COL McGOVERN: Def ense counsel said
that contrary, according to the -

MR. STONE: Yes, right. They say it's
a presunption. And if it's a presunption it's a

LT COL MGOVERN: It's not a
presunption, that it's an inportant signal in the
mlitary context.

MR, STONE: Well, | don't think you
woul d assunme you have a constitutional right.

Everybody knows it's there.
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CHAIR HOLTZMAN.  Well, that's ny view.

MR STONE: Yes.

CHAIR HOLTZMAN: But | don't know t hat
everybody agrees with that. And people may feel
unconfortable that we're noving - because it
sounds so inportant and protective, and right.

MR. STONE: | agree with you.

CHAIR HOLTZMAN:. MWy view is that it
shoul d be renoved -

MR, STONE: Ri ght.

CHAI R HOLTZMVAN: - because it's
redundant, and could create confusion, but |'m
open to - you know, but | can certainly accept
that other people would think that it's -

VADM R) TRACEY: W' ve never actually
seen evidence either way. Right? Nobody's
talked to us on that, one group talked to us
about this.

MR. STONE: Even sonme wi tnesses who
said that they thought that judges were finding
it was a presunption, and they found it and then

t hey just noved on. And they don't really appear
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to wei gh or bal ance anything because well, that's
t he presunption.

CHAI R HOLTZMAN: Ri ght .

MR, STONE: You know, if you don't have
sonething to overcone that presunption, |'m not
even going to wei gh.

LT COL McGOVERN: Well, | believe the
testi nony you heard is that there's a bal anci ng
test, and then when they do find that things are
constitutionally required, sonme testified that
judges are narrowy tailoring the decision as to
rel easing the evidence to protect the victims
privacy. So, | think you heard other testinony,
as well, sir.

CHAI R HOLTZMAN: See, | think the
problemthat | have is that you have a nornal
bal ancing test. What is it, Rule 403 in the
Federal Rules that say if sonething is rel evant,
but is very prejudicial, the judge has a right to
exclude it. Doesn't say prejudicial to whom but
prejudi cial because it could be inflamatory to

the jury, and it's marginally relevant, but it's
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really inflammatory, so it could confuse the
jury. There is no sonmething there that says
Constitution - in no other federal rule is there
anyt hi ng that says you'd have to apply these
rules in light of the Constitution. This is the
only one. So, what may happen here is that judges
say "Well, why did they put this in, because it's
not in any other rule?" Well, it was in 513 until
now. So, judges nmay take this as a signal that
really the framers of this rule are very worried
about excludi ng evidence that could be protective
of a defendant's rights, constitutional rights.
So, the argunent is that it's confusing, it's
like a little thunb on the scal e because it
doesn't exist anywhere else. Wat could it
possi bly nmean? Way woul d you need it here? So, it
nmust have sone nmeaning that we're really supposed
to bend over backwards to hel p the defendant.
That's what | think the concern is, that we heard
testi nony about. But we don't really know that.
MR. TAYLOR Right. So, the testinony

al so tal ked about how if in doubt, the judges
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woul d say well, | don't want to be reversed on
appeal for excluding sonething that's perhaps
constitutionally required.

CHAI R HOLTZMAN: Correct.

MR. TAYLOR And the counterpoint to
that argunent, as | recall, was that because
Mlitary Justice is constantly under scrutiny,
there should not be the perception that we are
sonehow not affording people their constitutional
rights. So, if you take it out, does that nean
t hat somehow we're dimnishing the rights that we
woul d otherwi se afford to service nenbers?

CHAI R HOLTZMAN: Right. We're not
starting fromscratch here. If you take out
sonmet hing that says is constitutionally required,
t hen people will say well, obviously, they don't
care about the constitution. Wereas, if you
didn't put it into begin with, nobody would even
guestion that because it doesn't exist anywhere
el se.

LT COL GREEN. But the right does exist

under FRE 412.
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CHAI R HOLTZMAN: Right. That's what |I'm
saying, in the Federal Rules, also.
LT COL GREEN: Ri ght.

CHAI R HOLTZMAN: Copi es the Federal

Rules. |I nean, that what's | neant. |'msorry, |
didn'"t - it doesn't exist otherw se in Federal
Rul es, or other evidentiary rules. So, | can

under stand why people would be reluctant to take
it out. That's all. Because taking out sends a
different signal fromnot putting it in to begin
with.

MR. TAYLOR And it could be said to
invite an unfair contrast between the case for
the federal rules and the mlitary rules on
essentially the sane issue. So, there's a
perception issue here that -

MR. STONE: And the fact that it cane
out of 513 and not here inplies they nust nean
sonet hi ng here because they took it out of 513,
but the Constitution still applies there.

CHAIR HOLTZMAN: Right. So, | nean, |I'm

just trying to lay out the pros and cons, or sone

Neal R. Gross and Co., Inc.

256

(202) 234-4433 Washington DC www.nealrgross.com




10

11

12

13

14

15

16

17

18

19

20

21

22

257

of them W could postpone a decision on this, or
we could say we want to have nore information
We'll monitor it, welconme additional views.

LT COL McGOVERN: Whul d you like to
revisit it once we brought the actual records,
ma' anf?

CHAI R HOLTZMAN: That's what | think
woul d be the best solution here personally.

MR TAYLOR | agree.

CHAI R HOLTZMAN: Just by ny own
personal privilege. | think the nore prudent
thing would be to do that.

MR TAYLOR | agree.

CHAI R HOLTZMAN: Kel ly's just grinning
away over there.

LT COL MGOVERN: | |ike noving on
am

CHAI R HOLTZMAN: All right. Now we're
up to, I think, 24. Right. Do we have any further
coment s or recomrendati ons? Anybody? 513.

LT COL GREEN. Ma'am do you want to -
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CHAI R HOLTZMAN: You want to take a
five-mnute break?

LT COL GREEN: W have this 513, so if
you want to take a break, we could take a break
now.

MR TAYLOR | agree.

CHAI R HOLTZMAN: (Ckay. Let's take a 10-
m nut e break.

(Wher eupon, the above-entitled natter
went off the record at 2:29 p.m, and resuned at
2:49 p.m)

CHAI R HOLTZMAN: So, we are now on
Section D, JPP' s Analysis and Recomrendati ons on
MRE 513 issues. Issue 25, "Does the panel have
comments or observations about the pending
changes to MRE 513 that were nmandated by FY 15
NDAA?" Kyl e?

LT COL GREEN: Ma'am Section 537 of
the FY 15 NDAA nmade a nunber of changes to MRE
513. These changes required the President to
i nstitute changes to the rule within 180 days

whi ch means the gui dance should be effective on
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the 17th of June, 2015.

Just to summari ze what those changes
are, the changes required are to elimnate the
rule's constitutionally required exception, to
i ncorporate within the privilege comuni cati ons
with other licensed nental health professionals
in addition to the psychot herapi st privilege
that's already within the rule, to clarify or
el evate the burden on the party who seeks
production or adm ssion of protected
conmmuni cations or records, and to revise the
standard for a mlitary judge to conduct an in
canera review of conmmuni cations or records, and
t he requirenent that any production or disclosure
permtted by the mlitary judge be narrowy
tail ored.

| would just note these four changes
speak directly to a nunber of the issues raised
by presenters to the panel, so | think these
changes are going to substantially change the
rul e and have a significant effect on naybe what

t he panel m ght consider or be able to recomend.
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CHAI R HOLTZMAN: When you say "narrowy
tailored,” | thought that the main objection that
we heard to 513 was that there was an automatic
production of the records fromthe health
professionals to the chanbers, which made it very
easy for a judge to say - or investigating
officer to say just, you know, "I'll exam ne"
them Does the FY 15 NDAA deal with that issue?

LT COL GREEN. Not directly, unless the
limtations on the rule and the elimnation of
the constitutionally required exception, or sone
of the other inplications of the rule m ght
further Iimt the willingness of the judge to say
bring themin just in case we need t hem

CHAI R HOLTZMAN: So, that hasn't been
addressed specifically.

MR STONE: That's 27 down here.

CHAI R HOLTZMAN: Okay.

MR, STONE: That's 27.

CHAI R HOLTZMAN: | just wanted to nake
sure that it wasn't covered under 25. Sonetines

there is a nethod to ny madness, not often, but
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sonet i nes.

Okay. Does anybody have any
recommendati ons they want to nmake under |ssue 257

MR, TAYLOR | would just comrent that
| think this is definitely noving in the right
direction in terns of the direction that we as a
panel, so far, seemto be thinking needs to nove.

CHAI R HOLTZMAN: Well, | certainly
agree with elimnating the constitutionally
required exception, and also to expand the range

of the privilege. But |I'mnot sure about

i ncreasing the burden, | just - | want to see
how t hat works out in practice. | don't know
whet her that's sonething that we - did we hear

that that was an issue for people, that it was
too easy to get these records?

LT COL GREEN: | think we heard
anecdotal information that - exactly like you
expressed, ma'am | think we heard two versions,
that the records are produced through the process
to be available to the military judge for review,

at which time - so that they're avail abl e when
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the mlitary judge determnes it's appropriate to
do so. And then the second question about whet her
the mlitary judge, in fact, conducts that in
canera review, so two different stages.

CHAI R HOLTZMAN: Wel |, okay. | don't
have any comments | want to nmake, but you want to
make that comment? Anybody approve, disapprove,

di sagree with that coment ?

VADM R) TRACEY: | would agree with
t hat conment.

MR, STONE: | guess I'mgoing to wait
until we get to 26 and 27 for ny comments. |
think that's where they -

CHAI R HOLTZMAN: Ckay. But do we have
any - so - but M. Taylor recommends nmaking a
coment saying that the panel supports the
direction of these rules.

MR, STONE: Yes, that's fine. Yes.

CHAI R HOLTZMAN: Okay. |'mnot sure how
| feel about that, so. OCkay. | substantially
support it, but I don't knowif | 100 percent

support it.
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kay, |ssue 26. "Should there be
st andar di zed service regul ati ons or gui dance
regardi ng the rel ease of nmental health records
for | aw enforcenment purposes, or should any
current guidance or practices be revised?"

" mnot sure | understand what this
nmeans. |Is this referring exactly to the issue
that | raised before about the rel ease of the
records?

LT COL GREEN. Even prior to that,
m'am It's part of investigations, and this is
really outside the scope of 513 itself. In the
course of a crimnal investigation, the rules
allow -there's guidance for when investigators
can get rules, or get records or comrunications
as part of their investigation.

MR. STONE: |Is whether the prosecutors
can get them not whether the judge | ooks at
then? In other words, the investigator is an arm
of the prosecutor.

CHAI R HOLTZMAN: No, no, no, not

real ly.

Neal R. Gross and Co., Inc.

263

(202) 234-4433 Washington DC www.nealrgross.com




10

11

12

13

14

15

16

17

18

19

20

21

22

264

LT COL McGOVERN: Not an arm of the
prosecut or.

CHAIR HOLTZMAN: Not in the mlitary
system

LT COL GREEN. They're independent. So
you have two forunms, either the investigators can
get them i ndependently, or the trial counsel
could get themin the course of his case
assessment review.

MR, STONE: kay. And in either case,
if they find sonmething they think is excul patory
under Brady, certainly, if the trial counsel gets
themin terns of his pre - early review, and
t hen goes forward, he'd have to turn them over.
What | want to knowis if the crimnal
i nvestigator gets it, does it have to be turned
over to the defense counsel, because it woul d be
in the civilian case. |If FBl sees it, at that
point if it's excul patory, later there's no
guestion the prosecutor is going to have to turn
it over.

LT COL McGOVERN: | think the research

Neal R. Gross and Co., Inc.

(202) 234-4433 Washington DC www.nealrgross.com




10

11

12

13

14

15

16

17

18

19

20

21

22

done by the staff takes it back a step further

and is the | aw enforcenent exception to the -

this privilege, and H PAA, and the Privacy Act,
is that being followed, to have investigators,

you even have people to have access to this

I nf ormati on.

MR. STONE: | know that's the question
you' re asking, but what |'msaying is the
consequence of that is a Brady obligation and
giving it over to the defense if - which is the
whol e point of fighting about - just because the
judge sees it in canera, if the judge decides
it's not relevant, or it's not sonething he's
going to turn over under 513, it doesn't go to
t he def ense.

LT COL GREEN: Ri ght.

MR STONE: But in the other
ci rcunst ance even though that's a nuch earlier
stage, it would go to the defense, and so that's
why |''m asking that question, if when the
crimnal investigative service sees it, that

triggers a discovery obligation if it's
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excul pat ory.
LT COL GREEN. M. Stone, we didn't get
-we didn't take either testinony or ask specific
guestions of investigators about that specific
poi nt -

MR. STONE: Ckay.

LT COL GREEN. - about their
obl i gati on once they obtain those records.

MR, STONE: Ri ght.

LT COL GREEN. The anal ysis and what
you heard had nore to do with just the exposure
of victims - of private information about
victinms and the ability of |aw enforcenent to
access that in the first place.

And there are rules established under
DoD, there's additional guidance under sone of
the services for the inplenentation of that DoD
gui dance, but sonme of the other services sinply
say we follow the DoD gui dance. And so, | think
our review indicates that there's a | ack of
uniformty at least in terns of the rules for

access to this information.
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VADM R) TRACEY: Did we hear testinony
about this?

MR. STONE: | know | asked questions
about this, because what | wanted to know, and
maybe this is what you' re getting at, is whether
the mlitary's rules on access to infornations
fromthe hospitals by investigators trunps H PAA
Again, is this a mlitary rule that's different
than a civilian rule, because in a civilian
context it better be a H PAA rel ease. And we're
hearing that in Arnmy hospitals there is no H PAA
rel ease.

LT COL GREEN:  Yes, ma'am there are.

LT COL McGOVERN:. Si xty-seven and 68
explain that a commander may have access to the
i nformation. What the victimhas the right to do
is find out if their information has been
accessed.

LT COL GREEN. There are two exceptions
to the protection that are applicable. One is
nore unique to the mlitary, and that is the

mlitary necessity rule, that commanders can
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access nmental health records for mlitary
necessity -

MR, STONE: That's not prosecution,

t hough, mlitary necessity. That's an energency.

LT COL GREEN. No, sir, that's mlitary
fitness for duty, so it - anything in terns of -
- | think that is a nore enconpassi ng exception
that's used that allows commanders to access
mental health records generally for service
menbers, although that has been narrowy
tail ored, or narrowed.

MR, STONE: Ckay. That would not be in
t he context of a prosecution, though.

LT COL GREEN. Not necessarily.

MR. STONE: Ckay.

LT COL GREEN: | nean, | don't know
that it woul d be exclusive of prosecutions, and
it may provide a vehicle to obtain records in a
particul ar case, but it's broader than just
prosecuti ons.

MR. STONE: And the second reason you

sai d?
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LT COL GREEN: The second is the | aw
enf orcenment exception, which - and that just
allows for the purposes of | aw enforcenent those
records to be accessed. And, again, | think
that's provided for under the H PAA rules, and
t hen specifically the policy and provisions for
that are spelled out under DoD rul es.

MS. TOKASH: |Is the issue, M. Stone,
that you're framng then this, if there is a |aw
- if law enforcenent wants to go and get those
records, how does that then inpact the trial

counsel and the defense counsel ?

CHAIR HOLTZMAN: That's really a
separate point. | think the first point we want
to deal with is the point that's raised right
here, because that's an inplication or a
consequence of Point One, | nean, the point,
basic point. But the basic point is, is there a
problemwi th the present systenf Isn't that
real ly your question here in 267

VADM R) TRACEY: Actually, | think it's

that the services have different standards.
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CHAI R HOLTZMAN: St andardi zed, or
shoul d any of the current guidance be revised?
So, it's both points, uniformty and revision of
exi sting guidelines. Wat - can you just
sumari ze what the problens were for us?

LT COL McGOVERN: On page 68, ma'am it
gi ves two exanples of, again, the differences
that the Arny says that then they have to nake
sure that the information is kept private and
confidential, whereas in the Air Force it has to
be whet her soneone is still at risk of harmng
t hensel ves.

So, again, it's an area that in |ight
of the devel oping of MRE 513 and the inportance
that once this information is out, it's avail able
and can be possibly comng into the courtroom
need to nmake sure that everything is being
handl ed narrowmy to begin with and uniformy.

LT COL GREEN. These are, obviously,
outside the scope of 513 questions.

CHAI R HOLTZMAN: Ri ght .

LT COL GREEN. But the practical
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application - the practical inplications is that
there are procedures for - within the mlitary
and specific towards crimnal investigations that
all ow access to nental health records that do not
have the sanme consideration as 513 for judici al
proceedi ngs. And, again, that's not a
commentary, it's just an observation of what was
det er m ned.

But there was sone di scussion, and |
think in terns of the discussion about broader
access to mlitary nmental health records than in
the civilian system this may explain the reason
why, and whether the panel feels that's sonething
worth commenting on, or if it's sonmething -

CHAI R HOLTZMAN: Where do | - | see
only on conmanders on page 68, 67 and 68.

VADM R) TRACEY: Law enforcenent is
bel ow t hat .

LT COL GREEN. Fol | owi ng.

CHAI R HOLTZMAN: Ckay, sorry. Could you
just - with regard to commanders, could you -

the question | had here was what |evel of
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commanders are we tal ki ng about getting access to
t hese records? Do we know?

LT COL McGOVERN: Conpany-| eve
commanders, out of the 100 so people.

CHAI R HOLTZMAN: Okay.

LT COL McGOVERN: W want to nake sure
that if he thinks soneone is a suicidal risk, are

they fit to be driving that truck?

CHAI R HOLTZMAN: | have no quarrel with

it. I'mjust curious -

LT COL GREEN. Any service nenber's
commander, so the i medi ate commander on up to
senior | evels of commander, as well.

VADM R) TRACEY: But it is soneone in
a command position?

LT COL GREEN: Yes, ma'am and w thin
t he chain of conmmand.

VADM R) TRACEY: And not a supervisor.

LT COL GREEN: Yes, ma'am

VADM R) TRACEY: Al right.

LT COL GREEN: And within the chain of

command so, obviously, it's for sone
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servi cenmenbers within ny conmand. Yes, nma'am

LT COL MGOVERN: It's just an
observation that the mlitary treatnent
facilities, they screen themfirst, do sonme sort
of relevancy type of screen of the records before
they turn it over to the | aw enforcenment folks.
So, again, it's how nmuch information is being
rel eased? Is that sonething you would |like to
recomrend be nore standardi zed or receive nore
i nformation on?

MR. STONE: We didn't hear whether this
actually overlaps into the problemin the next
one, the next issue, which is that the records
are gotten whol esal e and brought and thrown on
the Article 32 investigating officer's desk
bef ore he's even figured out whether he needs to
go into them

And | guess the question | have is do
we need to hear information whether that does
overlap or not? Maybe it never overlaps it,
because they - | nean, |like you say in a quote

here they insure the information is kept private
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and confidential. So naybe the answer is they
| ook at it and return it, or they never - they
| ook at it at the hospital. | don't know.

LT COL McGOVERN: It does include
Report of Investigation that then becones
available. It has potential to be an issue which
we can provide nore informati on on at subsequent
nmeet i ngs.

CHAI R HOLTZMAN: | want to go back to
ny ot her question. Do we have any conplaints
about this practice fromany presenters?

LT COL GREEN: Nobody specifically
rai sed these issues. They tal ked nore broadly
about the general availability of nental health
records.

CHAI R HOLTZMAN: So, that really issue

- the one we heard about was |ssue 27, so we
haven't really had presenters on 26. My | make
a suggestion that we postpone this issue until we
get further information, including the point that
M. Stone raised, which is what happens once they

get this and it turns out to have Brady
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i nformation? Wat do they do with it? Do they
turn it over to prosecutors? | nean, once they
get the stuff, do they keep it, do they destroy
it, do they turn it over to prosecutors? | mean,
so that | think that issue is inplicit here.

LT COL McGOVERN: Whuld you like to
elimnate that part of the report to save for
| ater or do you just want to note that we wl|
| ook at this issue in the future?

MR, STONE: | don't think you need to
coment on it at this point. W just will or we
won't. If it's a problem we wll.

LT COL GREEN. But | think docunmenting
what the procedure is for those is hel pful
background, would be ny reconmendation to you.

VADM R) TRACEY: And because we are
saying in response to Issue 25 that we think the
change in the NDAA is in the right direction, |
think it would be good to suggest that there are
parts of this that we are going to continue to
| ook at, and not just docunent the procedure or

not .
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CHAI R HOLTZMAN: | agree with that.
kay, so we're finished with 26.

| ssue 27, "Should the panel conment on
obt ai ni ng and handling of mental health records
prior to trial including whether records should
be obtained for Article 32 hearings, or in
antici pation of possible request at trial?"
Anybody want to comment on this?

MR, STONE: You know, | think that
that's a - that we should comrent because,
frankly, | think that's terrible precedent and
way of handling things, because | think if a
person has those records, the last thing they
want to do is go to the hearing and see them up
there on the desk even though they're wapped up.
| nmean, they thought they spoke to sonebody in
confidence and those records are sitting right
there. Right there.

They don't know who | ooked at them and
wrapped themup, and it also makes it nuch nore
| i kely that the decision maker says well, before

| send them back, |I'll take a | ook at them So,
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it's - it takes it very far off the neutral
deci si on maki ng pl atform when you get them ahead
of time. You don't know who got them and they're
sitting there wapped up.

It just - it even nmakes the person
whose records they are start to wonder well, who
made the copies of ny records, and how many
copi es were nmade? Because, obviously, usually
it's not the original records, hospital gives you
a copy. | nmean, just - and that's what chills
peopl e from goi ng.

And | heard, | don't knowif it was
during the hearings or el sewhere, to be honest,
that there are people who are now instead of
going to nmental health counselors in the
hospitals, they're going to the clergy because
they know the clergy isn't keeping records on
them and they need to talk to sonebody about
sonething that's that nentally heal th-troubling.
And | don't think we want a clergy in the
mlitary to take on the role that the nental

heal th counselor is trained to do, and trained to
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hel p the person wth.

So, | think that it's not necessary to
do that, and it's got so many downside risks, it
just raises too many questions to, it seens to
me, justify doing it.

CHAI R HOLTZMAN: Any ot her comment ? Any
di sagreenent with the comment?

LT COL MGOVERN: |f you | ook on page
69 and 70 of the report it details the
di fferences in approach to safeguarding
i nformati on at 32s.

VADM R) TRACEY: And the | ast
par agr aphs suggests - remnds us that we did
hear from people that while those are the rules
that weren't consistently applied.

CHAI R HOLTZMAN: Kelly, | know what the
significance of your comrent is. Do you have any
obj ection, or do you have sonme problemw th our -
- with M. Stone's coments?

LT COL McGOVERN: No, | just wanted to
make sure that everyone was aware that there are

procedures in place, they're just not uniform
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procedur es.

CHAI R HOLTZMAN: Wl |, | thought the
procedure was - | didn't think there was any
procedure that allowed the records to be asked
for before the judge made sonme - before there
was a showi ng. Are there procedures that allow
for that? So, there mght be different -

LT COL McGOVERN: This is according to
the Marine Corps MRE 513, information shoul d not
be rel eased to the 32 officer, but if it is
i nadvertently obtained, it will be seal ed.

The Navy tries to take protections by
I ssui ng gui dance when they' re appointing the
i nvestigating officer to be aware of those
protections in the MRE 500 series. So, it just -
the information that's presented in the report
sounds like there are - it has a potential to
have - to slip into Article 32 hearings.

CHAI R HOLTZMAN: But the testinony, we
heard sonme people say it's never a problem but
we did hear people say that it was a problem But

beyond that, |'munaware of any rule that allows

Neal R. Gross and Co., Inc.

(202) 234-4433 Washington DC www.nealrgross.com




10

11

12

13

14

15

16

17

18

19

20

21

22

for the production of nmental health records in
the court before the hearing officer -- prior to
a determ nation by the hearing officer that those
records shoul d be produced.

LT COL GREEN. And the panel heard
testinony that many tinmes just - | think what
M. Stone is saying, those records are obtained
for expedi ency's sake, so that when that request
is made, the court is not del ayed.

CHAI R HOLTZMAN: So, there is no
di screpancy in the rules, there nay be
di screpancy in -

MR STONE: Practice.

CHAIR HOLTZMAN: I n the practice. In
fact it's not just discrepancy, the rules are
being - you know, in sone cases the rules are
bei ng ignored in practice. That's how | woul d
phrase it.

MR, STONE: In a civil case, the court
in which 1l was in this week where exactly that
happened, the docunments were inadvertently

obt ai ned by investigators and w apped up in
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packages ahead of time. The judge was so upset
the judge required all those people to be recused
fromthe case. Start over with new people, put

t hose records back there, and if | nake a

determ nation you'll go get them again. | nean,

it just - it gave such a bad aura to it, that
the systemdoesn't look like it's protecting

t hose records. That's the problem and that
chills people from goi ng where you want themto
go.

CHAI R HOLTZMAN: So, it may be that if
there's a corment about this we should say that,
as M. Stone said, there should be no production
prior to the - prior to a determ nation by the
hearing officer or a judge, and there should be
trai ning of -

MR. STONE: | nvestigators because
they're the ones getting them

CHAI R HOLTZMAN:. - investigators, and
al so of hospital personnel if we're tal king about
it so that they don't turn this over w thout a

court order.
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MR, STONE: Ri ght.

MR TAYLOR | think that's where the
connecti on between |Issue 26 and 27 becones really
i nportant, because a ot of the tinme the only
reason the trial counsel or the Article 32
officer will know about it is because sone
i nvestigator has already gone and gotten them

CHAI R HOLTZMAN: Ri ght .

MR. TAYLOR That woul d be ny guess, at
| east .

LT COL MGOVERN: O if a commander
happens to know about issues that they have to
know about due to fitness of duty, you know, the
i nformation they have obtai ned in another | egal
way that influences the pretrial proceedings.

CHAI R HOLTZMAN: But shoul d there be
rul es about how commanders then once they get
information for fitness purposes, not for
prosecution purposes, what do they do with the
records then? | mean, should there be anything
that we - do we know that there's an issue with

regard to the records?
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MR. STONE: Are they sealing themin
t he personnel file? | mean, that's the question.

LT COL GREEN: No, | don't believe it
allows themto access and keep those records. |
believe it allows themto access and review t hem

MR. STONE: And return thenf

CHAI R HOLTZMAN: And t hen what happens?

LT COL GREEN: And then they're
returned. | don't believe that commanders -- and
there's nothing in the policy that allows themto
mai ntain their own copy of nedical or nental
heal th records.

Now, | nmean, | think if a nmental
health record were to contain somnething that
woul d create a concern about fitness for duty,
and that were to becone part of an adm nistrative
action or sonmething |ike that, obviously, that
m ght be - but, | nean, other than those
ci rcunst ances but I think the issue is the
commander that knows, and then is subsequently
interviewed by the trial counsel, defense

counsel, mlitary investigators, and that's where
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the access to the information i s obtained.

And | don't - and the commander
certainly - | don't know of any privilege that
t he conmander woul d be able to say well, | know

sonet hi ng about this person fromtheir nenta
health records, but I'"'mnot allowed to disclose

that to you as part of this case devel opnent. |
mean, | think they would probably provide that
information to the trial counsel, defense

counsel, or investigators, at |east that sone

i nformation exists. That's probably howit -

CHAI R HOLTZMAN: And why would this -

and why woul d that happen at all? Is soneone

i nterviewi ng the conmander to find out what

i nformation he or she has?

LT COL GREEN: Yes, mn'am that's
fairly routine in the course of an investigation
i f you have an investigation involving mlitary
personnel, that you may al so investigate the
commander just to know | eads and ot her
i nformation that you m ght want to devel op as

part of the investigation.
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MR, STONE: Well, that then nakes ne
wonder about the question we passed over, the one
about -

LT COL McGOVERN: | don't think we've
received information or testinony about it.

MR. STONE: Ckay.

LT COL McGOVERN: This isn't really
appropri ate background information at this point.
And -

MR, STONE: So, maybe that's one of
your topics for a future -

LT COL McGOVERN: Right. And there are
so many changes with the FY 15 to 513 that nany
of these issues which people nay have raised at
your proceedi ngs may becone nobot now that there's
been changes to Article 32 proceedings.

CHAI R HOLTZMAN: Ckay. So, on the
suggestion that | nmade about knowi ng that this
shoul dn't happen, the routine release - the
rel ease of any records without a court order. And
that there should be training of investigators

and hospital staff, and other appropriate
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personnel to make sure this doesn't happen. Is
there any objection to that? | nmean, is that a -

MR STONE: It nakes a | ot of sense.

CHAI R HOLTZMAN: All right. So, now
where are we?

MR, STONE: Twenty-ei ght.

CHAI R HOLTZMAN: | ssue 28, "Should the
panel comrent on the handling of nental health
records during Article 32 hearings, and/or what
i mpact changes in EO 13669 and the COctober '14
draft EOw Il have on consideration of mnental
health records in prelimnary hearings?" Haven't
we dealt with this issue already?

LT COL GREEN. | think, again, this was
rai sed fromthe testinony you received that these
are significant changes to the procedure, but |
t hink these have | argely been subsuned or
nodi fied substantially by the FY 15 NDAA, so we
just noted it that it's sonething that was raised
by presenters, but |I'mnot sure what you heard
necessarily is going to apply under the new

procedures as of June of this year.
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MR. TAYLOR It seens to nme that we
woul d want to take the sane approach to |ssue 28
as to Issue 25, and that is that as this panel
goes forward, in the future, to keep an eye on
this and see how it's working out.

CHAI R HOLTZMAN: That sounds fine with
me. Any objection?

| ssue 29, "In light of pending FY 15
NDAA changes, is additional guidance needed to
clarify the standards for in camera reviews under
MRE 513 and to ensure mlitary judges are
correctly applying the procedures for determ ning
when in canmera reviews are warranted?" Ckay.

LT COL McGOVERN: This has to do with
sone of the testinony stated that the judge
junmping to first do a in canmera review in itself
was piercing the privilege.

CHAI R HOLTZMAN: Ckay, right.

LT COL McGOVERN: And so the rule is
very clear in that at first they nust conduct a
heari ng, then whether or not there needs to be an

in camera review, then do an in canera review.

Neal R. Gross and Co., Inc.

287

(202) 234-4433 Washington DC www.nealrgross.com




10

11

12

13

14

15

16

17

18

19

20

21

22

CHAI R HOLTZMAN: Do you think the FY15
NDAA changes will affect that, or is it still
necessary for us to make a comrent about this?

LT COL MGOVERN: It says that the FY
15 NDAA revision of the standard for a mlitary
judge to conduct an in camera review and
requi renent for any production or disclosure
permtted being narrowy tailored. So, it does
appear that the FY NDAA is addressing it, so
again it goes back to M. Taylor's nonitoring
approach possibly to see if that is happening.

MR. STONE: They have to figure out the
need for it before they reviewit.

CHAI R HOLTZMAN: Ckay. So, naybe a
sol ution would be that we hope under the FY 15
NDAA changes that judges will first determ ne
that production is required, and require the, you
know, the hearing, and we will be nonitoring to
make sure that that happens. Any objection to
t hat ?

MR, STONE: Sounds good.

CHAI R HOLTZMAN: Al'l right.
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LT COL GREEN. The ot her practical
aspect, ma'am is that the elimnation of the
constitutionally required exception, | nean, the
others are all so factually based that the scope
of 513 issues should be substantially narrowed in
general. So, in addition to the changes to the -
even generating the in canera review, the nunber
of issues that nmay be raised, judges | think may
see a reduced volune of this.

CHAI R HOLTZVMAN: Do we have to comment
on that?

LT COL GREEN: No, ma' am

CHAI R HOLTZMAN: | ssue nunber 30,
"“Shoul d MRE 513 be revised to include a |egal
standard for mlitary judges to apply in
determning if records should be produced simlar
to MRE 412, or will changes in the FY 15 NDAA
cure any concerns about the lack of a standard?"
What's the story, Kyle?

MR, STONE: | think you just told us
t hey did.

LT COL GREEN: Yes, sir. These are
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sinply the staff providing the questions that are
rai sed by the report and, obviously, wanting to
make sure that the panel is confortable, or what
t he panel -

CHAI R HOLTZMAN: Ckay, so this is - we
don't need to answer this question. Okay, fine.

| ssue 31, "Should the panel conment on
the requirenent in the FY 15 NDAA to renove the
constitutionally required exception to the MRE
513?" Well, | always think it's a good idea to
tell Congress that what they did was right, but |
don't knowif it's - howfar it gets us.

MR STONE: Isn't this the sane as 257
Yes, we thought it nmoved in the right direction.

MR TAYLOR | think so.

MR STONE: | think it's the sane
guestion again as 25.

CHAI R HOLTZMAN: Okay. | was j oki ng.
So, we don't need - this is - again, we don't
need to answer this. W' ve already answered it.

Okay. |ssue 32, "Should the privilege

under MRE 513 be strengthened so that exception
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to the privilege should be nade only if, one, the
def ense has made a substantial show ng that the
victimis incapacitated, unable to recollect or
testify truthfully; or, two, the reported sexua
assault occurred during the course of the
victims nental health treatnent."

LT COL GREEN. This was a proposa
received, if | can -

MR, NELSON: | think it was in Ryan

CQui | ds.
LT COL GREEN. What page are we on?
MR, NELSON: 77.
UNI DENTI FI ED: Par agraph G Foot not e
511.

LT COL GREEN. And, again, this is in
the context prior to the FY 15 NDAA changes, so
it may not be that this is sonething that the
panel feels is appropriate to comment, or
necessary to comrent on now in |ight of those
changes until you see nore infornation.

CHAI R HOLTZMAN: Wel |, should we say

that in light - that these issues were raised
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but we will defer action until we see how the
changes nade by the FY 15 NDAA are carried out?

MR, TAYLOR | agree with that.

CHAI R HOLTZMAN: Ckay. |ssue 33, "Does
t he panel have any further comments or
recommendati ons regarding MRE 513?" Do | hear
any?

MR, STONE: | would say - and, | nean,
| think it's obvious, but | nean maybe we have to
say it because it's obvious. Not bringing the
records ahead of tine to the hearing does nean
it's probably a two-step hearing, two hearings
actually, that there's day one when there's an
argunment made | need to see the hearings, and
then if the - the records. And then if the judge
needs to see them sonebody is going to have to
get them and go back to that - | nean, go back
to himw th the hearings again.

So, that's a little bit - | think
they were trying to avoid that inconvenience,
getting everybody together, himagetting a chance

to go through them and then he m ght say okay,
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there's three docunents in here that | think
going to turn over. And then nmaybe the victims
counsel says I'd just like to see those first to
see if we have any further objections that we'd
|ike to make to you, ex parte or at the next

| evel to the commandi ng officer, whatever.

So, it turns it into a two-appearance
heari ng instead of he could have said before oh,
it's easy. They're right here. I"'mgoing to
decide. Then I'mgoing to | ook at them and then
"1l show you what they are, and then we'll al
go hone.

So, | nmean, | recognize that it's nore
of an i nconvenience to the services to have that,
but at |east, you know, | think it wouldn't hurt
for us to say we recognize it's an inconvenience,
and maybe nore than an inconvenience. It can be a
problemif people are in different |ocations, but
we think under the circunstances, hopefully, it
won't come up that often, and because of the
downsi de effects when it | ooks like the 513

materials are being treated too casually, we
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think that's a consequence of nmaybe why it
happened. It wasn't always inadvertent, there was
a practical reason for it, but it doesn't

out wei gh what we think needs to be done. So, we
give it sone - it shows we considered that

point. | think we should show that we consi dered
it. We're not doing it lightly. | hate that, you
know, it's not like a civil case that the judge

is there every day and you can cone back to him

t onor r ow.

CHAI R HOLTZMAN: Wl |, maybe down the
road there will be electronic records and it
won't require two - we can al ways hope.

MR STONE: | don't think I wll ever
see that day, but all right.

CHAI R HOLTZMAN: Wt hout any objection
you can add that to our discussion about this
recommendati on. Ckay. Are there any further
conments or reconmendations on 513 under |ssue
33?2

Okay. |ssue 34, "Does the panel wi sh

to provide overall reconmendations, inpressions,
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or comments about victims privacy issues in
mlitary judicial proceedings?"

LT COL GREEN: We included this, ma'am
sinply because we focused down stride 412 and 513
and, obviously, those enconpass aspects of victim
privacy, but if the panel has any overall
i npressions regarding victimprivacy in mlitary
judicial proceedings at this point, or wants to
make any general observations broader than those
rules -

VADM TRACEY: Are we of the mnd that
exceptions to the privacy provisions allotted to
people in other federal courts should be limted
for mlitary nenbers?

CHAI R HOLTZMAN: | don't think we took
a position on that.

VADM TRACEY: |'msorry?

CHAI R HOLTZMAN: | don't think we took
a position on that.

VADM TRACEY: | thought that was M.
St one' s position.

MR. STONE: That they shouldn't be any
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narr ower .

CHAI R HOLTZMAN: Ri ght. But | thought
that we didn't actually -

MR. STONE: Yes, that we sort of
post poned it.

CHAI R HOLTZMAN: Yes, | think we did
post pone it.

MR, STONE: | think the - right. |
t hought you were going to ask a slightly
different issue, which is one that | sort of
al luded to a m nute ago, which was when at the
Article 32 hearing which you' re not yet at trial
is the decision to turn over sone of these very
l et's just say enbarrassing records? And victims
counsel, and maybe or naybe not the prosecutor -
certainly, the victims counsel doesn't think
they're relevant. The prosecutor may say so what,
let's get this trial over with, but the victims
counsel nmay say this victimis not going to stay
inthe mlitary if everybody gets to see these
records. Career is over, it's just so

enbarrassi ng. You don't know who they - so and
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so had, you know, what happened.

Are we going to specify at that point
fromthe Article 32 hearing any kind of a review?
In other words, can they go - this is not a
mlitary judge, is it going to be able to go to
sonebody who's a legal officer? Is there sone
chief mlitary judge, or are we going to go -

al | ow sone specific procedure at the Article 32.
It's not delaying the trial, the trial hasn't
started yet.

CHAI R HOLTZMAN: You nean an
i nterlocutory appeal ?

MR. STONE: Yes, at that stage before

- in other words, it's not disrupting the trial.
It hasn't begun yet.

LT COL McGOVERN: The judge hasn't been
assigned the case because it hasn't been referred
yet.

MR. STONE: Right. Hasn't been referred
yet, there's no judge assigned. Are we going to
all ow that decision to be reviewed in sone

expedi ted fashi on?
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CHAI R HOLTZMAN: We haven't heard any
testi nony about that. We couldn't nake a - |I'm
not in favor of decision on that because we just
don't know enough, but we could put that on -

MR, STONE: Ckay, we can del ay that.
That's a little bit like that |ast recommendation
that we got here that we tal ked about before for
the change in the rule, 908 appearing by the nane
victim although, this is not - it's not a trial
judge's ruling that's being appealed. It's the
i nvestigating officer's determ nation to rel ease
t hose records.

LT COL McGOVERN: Well, M. Stone, we
can send you the RSP recommendati ons -

MR. STONE: Ckay.

LT COL McGOVERN: - that DoD, they
i ncorporated or not because there was di scussion
t here of whether or not a judge should be
i nvolved earlier in the process to address these
victinms issues.

MR, STONE: Okay. |'mjust referring to

t hat, then.
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CHAI R HOLTZMAN: Sone of these issues
coul d be addressed -

MR, STONE: | guess one way of | ooking
at it is to say perhaps that decision and those
records have to be sealed at that tine until a
judge is assigned to the case, because what if
it's never referred, then those records didn't
ever need to get out to anybody other than the
peopl e in the proceedi ngs.

LT COL McGOVERN: Well, that is one of
the recent changes, that they do seal as a
mlitary judge woul d.

MR, STONE: Okay. They can seal .

LT COL McGOVERN: Yes.

MR. STONE: They don't have to. |'m
sayi ng maybe we woul d nake a suggestion that
until such time as a mlitary judge is assigned
to the case, that it gets referred and there is a
mlitary judge, it doesn't do any harmto seal
them The defense counsel could still see them
He woul d just be under a protective order, and

then if nothing cane of it, it wouldn't have to
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get out there. | nean, the whole point of these
records are they're probably term nating
sonebody's career in the mlitary, and it would
be - if you need to, great, but if you don't
need to because the case doesn't go forward that
way, (a) can you postpone it by sealing it until
there's a mlitary judge, and then maybe the
appeal is sinply to the mlitary judge who gets
assigned to the case to please ook at this

bef ore, you know, they get unseal ed.

CHAI R HOLTZMAN: That sounds |ike a
very good idea, but my own preference is we need
to have sone presentation -

MR. STONE: | agree, | totally agree.

CHAIR HOLTZMAN: - to DoD, to
Congr ess.

LT COL GREEN:. And one note | would
make is the MIlitary Justice Review group, |
think that issue of getting the mlitary - or
increasing the mlitary judge's authorities prior
to referral is an issue that the Mlitary Justice

Revi ew group has been | ooking at. Their report is
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due in March, and so it may be appropriate for
the panel to reviewthe results of the MIRG s
anal ysi s.

MR, STONE: |I'mreally suggesting right
after referral. It's alittle easier. You have
referred it, and you have identified sonebody,
and that's the very first thing he does in the
case.

CHAIR HOLTZMAN: | still think we
shoul d postpone - | nean, that's ny
reconmendat i on.

MR. STONE: Ckay.

CHAI R HOLTZMAN: | think the other
panel can - | just don't think that w thout
having a presentation on it we should nmake a
recommendation. That's all, ny only view.

MR, TAYLOR | agree with that. Just in

ternms of overall recomrendations, inpressions, or

comments, this falls in the inpression - this
falls under the definition, | guess, of an
i mpression, and I'Il comment on it. And that is

that | think that our review has indi cated over
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the last six nonths that the process is noving in
the right direction, not only by the changes to
Article 32, and renoving the constitutionally
requi red exception for 412, but also certainly
t he changes in the NDAA that have to do with 513.
So, | think this is a good thing and it's noving
in the right direction.

VADM TRACEY: Wi ch of these have
i mpl enenting action required before they becone
appl i cabl e?

LT COL GREEN: Ma' am which of the
changes in the NDAA?

VADM TRACEY: NDAA has to be
i mpl enented, any of these other - are all of
t hese suppl anted by the NDAA changes, Executive
Order change, and the Decenber 26 change while
repl aced by the NDAA?

LT COL McGOVERN: This table refers to
the things are being inplenented -

VADM TRACEY: So, is there additional
coment on getting the inplenmentation gui dance

out there in a tinmely fashion would be applicable

Neal R. Gross and Co., Inc.

302

(202) 234-4433 Washington DC www.nealrgross.com




10

11

12

13

14

15

16

17

18

19

20

21

22

303

to whet her these are having the effects that the
panel thinks they will have.

CHAI R HOLTZMAN: Assum ng that there is
this inplenmentation issue.

VADM TRACEY: Correct.

CHAIR HOLTZMAN: | think that's a very
good suggesti on.

MR. STONE: Yes, | thought as a - at
our |ast panel neeting we encouraged the judges
at their neeting to see if they could reach sone
consensus nmaybe in the Bench Book on things |ike
where do you stand, where do you sit, sone of
t hose housekeeping details that wouldn't rise to
what goes into an NDAA or an Executive Order. And
| don't know if that's a general thing that we'd
want to continue to do, which is encourage groups
i ke the Judicial Conference that neets on the
Bench Book to not overl ook these housekeepi ng
details that will make the systemrun better.

CHAIR HOLTZMAN: | think that's a good
suggestion. Any objection to that suggestion? |

guess one final point I want to nmake is with
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regard to carrying out, as you noted, Kelly,
we' ve been charged with understandi ng how 412 has
been operating in practice. And we are sonmewhat
stym ed by the fact that many of the records are
sealed. So, | don't know whether we want to
address that in this report, probably we don't
need to address it in this report, but at sone
point | think we should hear fromyou, maybe for
our February neeting, as to how we're going to
access these records. Because if we can't - if
there's no way to access these records by court
action, and | don't think there woul d be, but
then we need to ask Congress - we need to advise
Congress of this. And if they want us to | ook at
t hese records, they've got to pass sone
| egislation that will allow us to under court
supervi sion or otherwise to | ook at these
records. | nean, it's a mandate for us, and we
just tell themwe can't do it if we can't get
access.

On the other hand, there are 412

deci si ons presunably that have been nade t hat
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al l ow evidence in, and we need to be | ooking at
those records if we can - those aren't seal ed,
and so we should be able to access that and see
what ki nds of deci si ons have been nade, and how
that's - and give sonme interpretation of that to
Congress and DoD.

LT COL McGOVERN: When we started, the
JPP net with individuals on the HIl, they did
mention that the timng of this report can be
evolved within their |egislative cycle.

CHAI R HOLTZMAN: Oh, yes, |'msure.

LT COL McGOVERN: So, if you have
actual recomrendations this would be a prine
opportunity to -

CHAI R HOLTZMAN: So, maybe we shoul d
put that recommendation here, that we can't -

you know, that in order to -
(Si nul t aneous speaki ng)

CHAI R HOLTZMAN: But | think that you
should - | nean, we should be - we'll be on
firmer ground if you can tell Congress that we've

expl ored the judicial avenue, and that's not
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going to work, so there is no way for us to | ook
at these records ot herw se.

LT COL GREEN: And, Ms. Holtznan, |
think as we discussed, the question is whether to
include that in the report. There was a separate
letter to the Chair -

CHAI R HOLTZMAN: Right. | have no

strong feelings - if we can't get that
information - | nean, if getting that
information will instruct the conpletion of this

report, then we can do it after this report is
done, but | think we need to alert the Congress
to this.

MR. STONE: Rel ated to that suggestion
and a few others that we nade before, | would
| i ke there to be a paragraph at the end, or the
m ddl e, a footnote, sonething that says future
i ssues the panel will consider will include but
are not limted to, and then |ist sone of the
ones we deferred so that soneone who gets it on
the H Il or wherever doesn't say oh, they forgot

about this, or they forgot about that. They'll at
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| east know there's a bunch of things we tal ked
about that we haven't heard enough information on
yet, but that we haven't ignored them W
recogni ze we're trying to get to them It doesn't
say we have to get to them it doesn't say
they're the only ones, but |ike that one, one
will be whether we need additional statutory
authority to get to seal ed records, whether -

and you wote down sonme of the ones for future
presentation, because | think we should at | east
show that we're aware of them It makes it
clearer that the panel is doing its job. It just
can't get to everything.

LT COL McGOVERN: Wl |, in the

Executive Sunmary and introduction section we may
be able to address the fact that the panel was
tasked with over 10 different areas to explore
and here we've touched on three or four, but
that's all you could do in six nonths, so | don't

- we'll try to work sonething up and see if you
want to -

CHAI R HOLTZMAN: My only concern about
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that, | nmean, that sounds very reasonabl e and
sensi ble, but that could actually trigger - |
mean, it mght be better at the beginning to say
we were tasked with a nunber of itens. These are
the ones we're looking at first. W have many
other items we intend to address. If we give a
list and we haven't included what they think is
i nportant, are we ahead of the gane, or not?
That's what worries ne. | nean, how inclusive is
the list going to be, and -

MR STONE: Well, didn't the NDAA
Fi scal Year 15 add a new task for us?

LT COL GREEN. It did.

MR. STONE: So, we're not getting out
of that anyway.

CHAIR HOLTZMAN: O course not, no. But
all I"'msaying is | don't want to nake a |i st
that's going to be an inconplete |ist because
that could get themirritated. This way we can
just indicate this is our beginning of the task
and, obviously, we know we have nmany ot her issues

to address, make it nore general is all |I'm
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MR TAYLOR | agree.

CHAI R HOLTZMAN: Ckay.

LT COL McGOVERN: Are there any ot her
I ssues or overriding concerns you have that you
woul d i ke addressed in the Executive Sunmary?
The testinony you heard from sone people is that

- sonething along the lines that the pendulumis
swi ngi ng nore fromdefense rights to victims
rights. W want to naintain that bal ance. Are
there any overall thenes |ike that, or anything
el se that you would like in the report that we
haven't captured al ready?

MR. STONE: The only other issue that
even occurs to ne - and maybe it's again
sonmet hi ng we haven't addressed, so it doesn't go
in here yet, but as a safety valve, the
Departnment of Justice has a victimrights
onbudsman, and it's purely adm nistrative, but
what it does is it gives people a place, an 800
nunber to call, make a conplaint, that a separate

group, the onmbudsman can investigate and refer to
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see that those rights, if they were overl ooked,
get addressed. | don't know that we've ever
t al ked about whether the services separately or
coll ectively have a safety val ve sonmewhere.

LT COL MGOVERN: That's in the
evidence in the victims counsel.

(Si nul t aneous speaki ng)

MR. STONE: This is victins direct -
this is victins, not victims counsel calling
t he onbudsnman.

LT COL McGOVERN: |t just said victim
servi ces.

CHAI R HOLTZMAN: W did in the Response
Panel require that the prosecutors nmake sone
statenment as is required in the civilian system
in the federal system mneke a statenent that
victims rights have been protected. | don't know
that it went to the onbudsman. It may have. |
mean, we have to take a |look at that, but I - we
haven't heard enough about that, but that m ght
be an issue to address -

MR. STONE: Yes.
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CHAIR HOLTZMAN: - in the future. |
think that's a -

MR STONE: It really satisfies a |ot
of peopl e who are upset out there because you say
did they call the onbudsnan?

CHAI R HOLTZMAN: Right. Well, | think
that anything we can do that mrrors past
effective practice in the federal system mrror
it inthe mlitary is a good idea, but | think
that's beyond for right now.

MR. STONE: Yes.

VADM TRACEY: But in an opening do we
want to indicate that we've been mndful of the
recommendati ons that were nade in the previous
panel, and we're tracking how those are being
acted on by the Departnent as they may affect
i ssues that we were charged to | ook at, that we
are m ndful of the necessity that the system be
fair. It has to be an inherently fair system and
not favor victinms, or perpetrators, or accused,
rat her. You know, that there are a nunber of

maj or changes that are still in the process of
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i npl enentation, and that has nuddi ed the water,
better words, nuddied the water a bit on how
effective - how to nmeasure the effectiveness of
t he changes that have al ready been nmade. And
maybe a fourth, that we are very m ndful of the
i nput that we received fromthe w tnesses about
the quantity of change that has gone on and the
very confusing atnosphere that exists at sone
| evel s right now.
LT COL McGOVERN: Great. Thank you,
am
MR. STONE: | don't play down the

confusing part.

VADM TRACEY: | woul d not.

MR, STONE: Ckay, you want to -

VADM TRACEY: | woul d not.

MR STONE: You think that's a real
i ssue for thenf

VADM TRACEY: Yes, it is. W're
tal ki ng about 18-year olds trying to figure out
what's going to get me going here.

CHAI R HOLTZMAN: Are we finished?
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Anybody have anything el se? Kyl e?

LT COL GREEN. | guess just
procedurally, | think the issue you all need to
decide is whether you've - as | see sone staff's
responsibility nowis to take what you've told us
today and incorporate it into the analysis and
recommendati ons on each of these points, and
provi de you another draft of the report for your
consideration. | guess the question is whether or
not you believe, Maria, if there is additional
del i berations that need to take place, or whether
you' ve reached sufficient conclusion on those
that we can resol ve things.

| f anyone has the ability
adm nistratively if we've reached consensus on
these issues to administratively finalize a
report, the only reason you woul d need to neet
again in a public setting would be if there are
addi ti onal issues that you need to reach
substantive agreenent on that you haven't.

CHAI R HOLTZMAN: Well, | think we've

reached substantive agreenment. The question is
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how - if there are corrections that have to be
made in this report, or stylistic changes that we
want to make, or changes of enphasis, how are
t hose to be addressed? Do we send the conmments to
you, you send the comments around to everybody
and everybody reviews them and if we reach
agreenent on all the suggested changes then
there's no further neeting. But if | say there
should be a comma, and the Admral disagrees with
that comma, we have to have a neeting?

LT COL GREEN: No, ma'am We can if
you'd like to.

VADM R) TRACEY: Well, | disagree -

(Si nul t aneous speaki ng)
CHAI R HOLTZMAN: But to the question
| nean, | just - that's a kind of a trivial

exanpl e but, you know, soneone uses the word
very, or confusing, and soneone says it should be
a slightly different word, how do we resol ve
t hi s?

MR STONE: | know when - and |'m not

sure this is a proper exanple, but when the GAO
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puts out a report and they send it to the agency
for conmment, they then put the comrent fromthe
agency at the back of the report. In other words,
could - if we send in a letter asking for a
change and you posted it on the website, would
that do the sanme purpose? In other words, it

gi ves everybody -

LT COL GREEN: And we - and, M.
Stone, we wouldn't even need to necessarily post

- the draft is not posted to the website.

MR. STONE: | see.

LT COL GREEN. The draft is your
initial - it's the staff's initial
recommendati on to you.

MR. STONE: Ckay.

LT COL GREEN:. The only docunent
ultimately that's published on the website is
your final report. However, all of these
docunents becone part of the public record of the
panel, and are available for review if sonebody
wants to see them

CHAI R HOLTZMAN: This i s sonething
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that's governed by FACA, not by those kinds of
rules, soit's - 1| don't think we need to have
ny statenent about conma, and her di sagreenent
that. | just think we need to have a fina
report, and the question is do we have to have a
neeting if there's a disagreenent about wordi ng?

M5. FRIED: | think it depends on the
nature of the disagreenent. If it's substantive
we may have to.

CHAI R HOLTZMAN: kay, so why don't we
just -

(Si nul t aneous speaki ng)

CHAI R HOLTZMAN: Can you do that?

M5. FRIED: If it's a matter of
changing very to elimnating it all together, but
| think it depends on the -

CHAI R HOLTZMAN: Okay.

M5. FRIED: - and sort of the
substance of what's being -

MR, STONE: So, |et you decide that
whet her we need anot her neeti ng.

CHAI R HOLTZMAN: Yes, | think let's get
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our feedback. | guess you'll get us a report,
we'll get some - we'll respond to that, and then
we'll see what the conments are. And then you'l

| ook at them and you'll see whether we need a

neeting to resolve this.

M5. FRIED: And | think as |long as at
sonme point we get on the record that these were
t he changes, the disagreenents and that
ultimately the final product. That could be done
el ectronically or -

CHAI R HOLTZMAN: O we coul d have a
conference call to resolve the di sagreenents,
assum ng they're not what you call substantive.
Ckay.

LT COL GREEN. And we' ve published a
nmeeting notice for you on the 30th of January to
allow for - and that would be in our offices
over in Ballston to allow us to have that
neeting, if necessary. But if we don't need to
have that we can cancel it through a cancell ation
noti ce.

CHAI R HOLTZMAN: G eat .
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LT COL McGOVERN: It does take a | ot of
time to incorporate everyone's changes and take
t he bubbl e conmments and trap pages, so when we
send our next report there nmay be either a short
turn around that we're asking for your feedback.

VADM R) TRACEY: Do you want track
changes or ny coments.

LT COL GREEN:. Wi chever is easiest for
you, ma'am W work with both

MR, STONE: |I'msorry, what was that
| ast ?

LT COL GREEN. W can take - if we
want to el ectronically detract changes on the
docunments, or if you' d prefer to just hard copy
mark them up, we've done it both ways.

VADM R) TRACEY: The advantage of the
bubbl e, the comments is that the initials go with
the comments. You know who made the comments,
it's not color |ines.

LT COL GREEN:. \What we've done is -

and |'ve got a - we've noted if you nmake hard

copy comments that's fine, we will incorporate
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themin the other comments, so what we will send
around to you is a track change frozen with
bubbl e comments from each of you. But we'll
i dentify who said what so that you can see that.

CHAI R HOLTZMAN: Excellent. Well, thank
you very nuch, Kyle, Kelly, nenbers of the panel
everyone who's worked on it, staff, Maria,
everyone. Thank you. Hopefully, we will get this
report finished on tinme. Thanks.

MS5. FRIED: If that's all from nenbers,
t he panel is closed.

(Wher eupon, the above-entitled natter

went off the record at 3:49 p.m)
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